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PEEFACE. 



SmcE I published my " Digest of the Scottish Law 
of Conveyancing : Heritable Rights," — a new and 
enlarged edition of which will be issued next year, — 
I have repeatedly been asked to write a companion 
volume dealing with the Conveyancing of Moveable 
Rights. In response, I have written the following 
pages. 

In trying to deal, in a short space, with so large 
a subject as the Law of Conveyancing of Moveable 
Rights, I have treated, first and very briefly, of 
matters common to writs relating to both heritable 
and moveable rights ; and then, and at greater length, 
of the principal writs relating to moveable rights. 
The book has been written for students, but it may 
also be of some use to agents. I have introduced 
into the text of the work two or three forms taken, 
with the necessary permission, from the second 
volume of the "Juridical Styles." 

I thank most cordially my friends, Mr. John S. 
Soutar, Dunfermline, and Mr. Robert Hislop, Auchter- 
arder, for the great trouble bestowed by them on the 
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revision of the proof-sheets, and for many valuable 
suggestions. Mr. Soutar kindly prepared the Table 
of Stamp Duties appended to the chapter on the 
stamping of Deeds. 

J. C. 

Edikbusgb, October 8, 1888. 
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DIGEST 

OF THB 

SCOniSH LAW OF CONVEYANCING. 



MOVEABLE RIGHTS. 



Dit)i0ton i. 



CHAPTER I. 

GRANTEES OF DEEDS. 

By the law of Scotland, every person who is of full age Anv person of 
and subject to no legal incapacity can grant inter vivos or subjeSTtono 
mortis ccmsd deeds, relating either to heritable or to move- ^^SS?*"'*^ 
able estate. But it has to be considered how far deeds J^J>p!JJ2i<„ 
can be granted by, or on behalf of, the following parties : — "*^**^- 

I. Married Women. 
II. Pupils. 

III. Minors. 

IV. Insane Persons. 

V. Persons under Interdiction. 

I. Deeds bt Married Women. — A married woman i. Deeds by 
may have heritable estate or moveable estate free from women, 
the jvs mariti and the right of administration of herj^^^ 
husband ; or she may have estate free from the jus ^e*from^th 
mariti but not from the right of administration. When *ii«i«» "w^f* 

^^ and jta oamtn- 

a wife has estate, from which the jus mariti and the iftratwnu. 
right of administration are both excluded, she herself can woman having 
grant deeds relating to it ; she can, without her husband's from the M 
consent, convey, assign, or lease it, or grant obligations ^minil^ra'^^ 

B 



2 GRANTERS OF DEEDS. 

tionUcBn ad facta prceatanda connected with it When she has 
relating to 'it. estate free from the jus mariti only, her inter vivos deeds 
mUUsJruio^ relating to it require her husband's consent. As a rule 
her deedilr^* ^^® caunot, ovcn with her husband's consent, grant valid 
2aDS»*TOnient. P®''*^^ obligations, and the Married Women's Property 
Married (Scotland) Act, 1881 (44 and 45 Vict c. 21), has not 

woman cannot 

grant, as a altered this rule. For example, she cannot grant bonds, 
obligation*. Oreerdaw, M. 6967; bills, Strathmore, 6 W. and S. 56 ; 
promissory notes, M'Lean, 14 R. 448 ; cautionar}^ obliga- 
tions and guarantees, Harvey, M. 5980. Her personal 
obligations are null, and will found diligence neither 
against her estate nor against her person, Oreerdaw, M. 
EzcepUonflto 6957; MoUhew, M. 5959. But to this general rule 

the rale that ... 

married there are yanous exceptions : — 

grant personal (I.) If a womau is judicially separated from her hus- 
o nga ons. band, or if she holds an intimated order of 

protection from the Court, she can grant per- 
sonal obligations, which will be as valid as 
obligations granted by an unmarried woman, 
Conjugal Rights (Scotland) Act, 1861, §§ 6, 6. 
(2.) A woman, who is living separate from her husband, 
but who has no decree of judicial separation or 
order of protection, can grant, for necessaries 
supplied to her, an obligation which will be valid 
against her estate, Eraser on Husband and 
Wife, vol. L p. 549. 
(3.) If a married woman carries on business on her 
own account, when her husband is abroad, her 
personal obligations connected therewith will be 
as valid as obligations granted by an unmarried 
woman, Chumaide, M. 6082 ; Orme, 12 S. 149; 
and if she invests her own estate in trade, even 
when she is living with her husband, her 
personal obligations connected therewith will 
be good against her estate, but not against her 
husband, Biggart, 6 R. 470. 



DEEDS BT MARRIED WOMEN. 3 

(4.) An obligation granted by a married woman is 
valid, if she homologates it after her marriage 
is dissolved, Oordon, 5 Br. Sup. 932. 

(5.) A married woman can grant an obligation, the 
counterpart of which is in rem versum of her 
— e.flf., for a debt incurred by her relative to her 
own estate, Lasaels, M. 6078 ; and diligence in 
respect thereof is, even during marriage, com- 
petent against her estate, Bell's Prin. §§ 1611, 
1612 ; Eraser on Husband and Wife, vol. i. 
537. 

(6.) If a husband is abroad, his wife can grant, 
for necessaries to herself and family, an 
obligation, which will be as effectual as an 
obligation granted by an immarried woman, 
Oaima, M. 5954; Hay, M. 5956; RusseU, 
M. 6878; Eraser on Husband and Wife, 
vol. i. 653. 

(7.) Wives, whose husbands are outlaws, can grant 
personal obUgations, which will be as valid as 
obligations granted by unmarried women, DaU, 
Elch V. Husband and Wife, No. 1. 

(8.) If a husband is imprisoned for a period of years, it 
is thought that his wife can contract as if she 
were unmarried. Eraser on Husband and Wife, 
vol. i. 547. 

(9.) A married woman who, by fraudulently holding 
herself out as unmarried, induces a person to 
enter into contracts with her, is bound to 
implement such contracts, Eraser on Husband 
and Wife, vol. L 544. 

(10.) Married women, granting obligations ad facta 
prcBstanda, are bound, as a rule, to imple- 
ment them. Eraser on Husband and Wife, 
voL L 554. 
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judicuJ ratifi- When a married woman grants, with the consent of her 
oa on y e. j^^g^^j^^ j^ deeds in favour of third parties, affecting her own 
estate or any interest she has in his estate, she usually 
executes a deed of ratification of them before a justice of 
the peace and outwith the presence of her husband. The 
deed of ratification sets forth that she was not coacted, 
compelled, or seduced to grant or to concur in granting 
the deed ratified, and contains an oath that she will not 
impugn it. Both she (or a notary public for her, if she 
cannot write) and the justice of peace sign it, but no 
witnesses to their signatures are required. For form 
see Juridical Styles, vol. i. 96. Ratification bars her from 
challenging deeds on the ground that she executed them 
when acting under the force and fear of her husband, but 
not on other grounds. See Eraser on Husband and Wife, 
vol. i. 819-823, and authorities there cited. 
Wife's testa- A married woman can, without the consent of her 

mentarydeeds. 

husband, grant testamentary deeds relating to her herit- 
able or moveable estate, whether the jus administrationis 
is excluded or not. 

IL Deeds on II. DeEDS ON BEHALF OF PUPILS. A Pupil i.e., a 

pupils. male under fourteen or a female under twelve years of age 

gKmt*de^° — cannot grant an inter vivos or a mortis causd deed deal- 
m^tucautd. ^S ^^^ moveable or heritable estate, a pupil being con- 
sidered " incapable of acting, or even of consenting," Ersk. 
1, 7, 14. Deeds on behalf of pupils are granted by their 

Guardianship legal guardians. Prior to the Guardianship of Infants 
of infantsAct. ^^^^ jggg ^^g ^^ ^^ ^.^^ ^ g^^^ ^^^ j^^^j guardian of a 

pupil's estate was the father, a tutor-nominate, a tutor-at- 
law, a tutor-dative, or a factor loco tutoris of the pupil ; 
but by that Act it is provided — (1) that on the death of 
the father of a pupil, the mother, if surviving, shall be the 
guardian of the pupil, either alone when no tutor has 
been appointed by the father, or jointly with any tutor 
appointed by the father ; (2) that the mother of any pupil 
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may by deed or will appoint any person or persons to be 
tutor or tutors of such pupil after the death of herself and 
the father of such pupil (if such pupil be then unmarried), 
and that where tutors are appointed by both parents they 
shall act jointly ; (3) that the mother of any pupil may 
by deed or will provisionally nominate some fit person or 
persons to act as tutor or tutors of such pupil after her 
death jointly with the father of such pupil, and that the 
Court, after her death, if it be shewn to the satisfaction of 
the Court that the father is for any reason unfitted to be 
the sole tutor of his children, may confirm the appoint- 
ment of such tutor or tutors, who shall thereupon be 
authorised to act, or make such other order in respect of 
the guardianship as the Court shall think right, §§ 2, 3, 8. 
Before the passing of the Guardianship of Infants Act, 
1886, tutors-at-law, tutors-dative, and factors loco tutoria 
were deemed tutors under the Pupils' Protection Act, 1849 
(12 and 13 Vict. c. 61); but by the Guardianship of 
Infants Act, 1886, fathers (as administrators-in-law), 
tutors-nominate, and tutors appointed or acting in 
terms of the Act, are also deemed tutors in the sense 
of the Pupils' Protection Act, 1849, but they, unlike 
tutors-at-law, tutors-dative, and factors loco tviorisy 
do not require to find caution for their intromissions ; 
49 and 60 Vict. c. 27, § 12. Tutors under the Pupils' Tutors can 
Protection Act, 1849, as extended by the Guardianship ordinal^ acts 
of Infants Act, 1886, can perform acts of ordinary and tion, and grant 
necessary administration relating to the estate of their neoted^here- 
wards, and grant such deeds as their wards, were they * 
majors, might be compelled to execute. Tutors may — 
e.g,y receive and discharge debts due to pupils, OraJiam, 
M. 16,339 ; Cattanach, 20 D. 1206 ; do diligence 
against the pupil's debtors, remove tenants, grant leases 
to continue during the tenure of their office. A, v. 
Marquis of HurMy, M. 16,286 ; Boss, March 9, 1820, 
F.C. ; compromise claims, at least affecting moveables. 



6 GBANTEBS OF DEEDS. 

Aikenhead, M. 16,331 ; Balfour, M. 16,318 ; sell move- 
ables, Ersk. 1, 7, 17 ; or enter vassals, Bell's Prin. § 2084. 
Tutors may also grant deeds which the persons to whom 
their wards succeed were under an obligation to execute. 
Thus, in the case of Earl of Aberdeen, 2 S. 527, the 
Marquis of Abercom, before his death, bound himself to 
execute a feu-charter. His heir was a pupil, and the 
Court held that the pupil's tutor was bound to execute 
the feu-charter. 
Tutors require Tutors have uo powor, without the consent of the 
c^''to°8eii Court, either to sell the pupil's heritage, or to borrow on 
heritag^or the socurity of it, or to grant a lease of it extending 
^rteuding^ bcyoud the period of their office. The Court will not 
SXffilfe.^"*^ grant authority to sell or to burden the heritable estate of 
CoTwt ^nntB a pupil, unless the selling or the burdening is shewn to 
BoU or burden, be neccssary, and not merely advantageous. See Colt, M. 

on necessity •/ o 

being shewn. 16,387 ; White, 17 D. 599 ; Clinton, 3 R 62 ; CampbeU, 
7 R. 1032. In the case of Clinton, Lord President Inglis 
said : '* The Court will not sanction the alienation of a 
pupil's heritage by a tutor except in a case of necessity ; 
but there may be a difficulty in deciding what is a case of 
necessity, and I think the true rule is to be found in the 
observations made from the bench in the case of Colt, 
which are as follows : — ' The Court may, with propriety, 
sanction an alienation of a pupil's heritage when the 
sale is necessary for payment of debts, for the minor's ali- 
ment, and in cases of urgency to avoid loss. But the 
Court ought not to interfere merely from views of 
Court ^ants procuring futuro advantage to the minor.' " The Court 
^nt "Sses of will grant power to tutors to grant leases of ordinary 
Sra|onex^3i- ^^I'^^^io^* although extending beyond the period of 
rtSm^^ pupillarity of their wards, when it is shewn to be 
expedient to do so. Brown's Tutors, 5 Macph. 1046 ; 
Douglas, 6 Macph. 178. 

Tutors, like curators, cannot be auctores va rem suam; 
Ersk. 1, 7, 19 ; and they cannot, by voluntary act, 
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change the course of succession to the estates of their 
pupils, Ersk. 1, 7, 18. 

III. Deeds by Minors with or without Curators, hi. Deed»by 

A. 1 1 r> . <• 1 1 minon with or 

minor is a male above fourteen or a female above without oxm- 

twelve years of age who has not attained majority. The "' 

legal guardian of a minor's estate is either the father of 

the minor, or, after the father's death, a curator named 

by the father in a testamentary writing, or chosen by 

the minor under the Act, 1555, c. 35, or, it may be, a 

curator bonis appointed under the Pupils' Protection Act, 

1849. If minors have no curators, they per se can grant Minors with- 

inter vivos deeds relating to heritable or moveable estate ; can grant inter 

but if they have curators, the rule is that deeds granted but, if th^* 

by them, without the consent of their curators, are null ^r^S^' 

m .!_• 1 j.T_ .• content is 

To this rule there are exceptions : — r^iuired. 

(1.) Eeasonable provisions by minors in a marriage- ^^^"* *^ 
contract in favour of a spouse and children ™Sp"'d®®^' 

^ without con- 

are valid, although their curators are not parties "ent of cura- 

*^ -^ tors, are nulL 

to them, Davidson, M. 8988 ; Bruce, 17 D. 
265. 

(2.) If minors enter into business^ their obligations 
contracted in the ordinary course of trade, and 
without the consent of their curators, will be 
binding on them, GampbeU, 1 S. 266 ; Camp- 
beU, 5 S. 54. Comp. Dennistoun, 12 D. 
613. 

(3.) Minors holding themselves out as majors, so as to 
deceive parties dealing with them, are bound 
to fiolfil their obligations to parties so deceived, 
Ersk. 1, 7, 36. 

(4.) Further, if deeds are in rem versum of minors, 
they are valid, although executed by the minors, 
without the consent of their curators. 

A minor^ whether he has curators or not, can, with- How far minor 
out any consent, grant a Tnortis causd deed relating to ^^ ^ 
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moveable estate. He cannot, even with the consent of 
curators, grant a mortis cauaA deed relating to estate 
heritable sud Tiaturd as opposed to heritable destvnaiione, 
Ersk. 1, 7, 33 ; Brand's Trustees, 2 R 258. 
Debtor not A debtor is not bound to pay a capital sum to a minor 

bound to pay ^ ^ •/ jr 

capital sum on his own discharge, but a minor, who has ho curator, 

over to minor *^ 

on biB own can grant a discharge, which will be free from challenge, 
for income or sums of the nature of alimentary payments, 
Jack 14 R. 263. 

Reatitution Doods granted — (1) by pupils, or (2) by tutors in 

o?thfi*gronndi fi^vo^ir of themsclves, or (8) by minors who have cura- 
andkSoS^ ^^ ^^^ ^^^ ^'^ ^^^ conscntors thereto, under the 
exceptions noticed above, or (4) by minors in favour 
of their own curators, are null, and can be challenged 
at any time. Deeds granted by tutors, or by minors 
who have no curators, or by minors and their curators, 
can be reduced before the expiry of the qtbodriennium 
utiU — ix,, before the expiry of four years after the minors 
attain majority, — on the grounds of minority and lesion, 
which must be "enorm," ErsL 1, 7, 34-42 ; Bell's Prin. 
§ 2098. 

Deeds on be. IV. DeEDS ON BEHALF OF InSANE PERSONa PerSOnS 

peraonBl^*"*"* of unsouud mind cannot grant valid deeds, except during 
lucid moments. Persons of unsound mind can be cog- 
nosced insane under the Act, 31 and 32 Vict. c. 100, 
§ 101, and A. of S., December 3, 1868, under which the 
old brieves of furiosity and idiotcy are abolished. Cogni- 
tion alters the presumption in favour of deeds, and the 
invalidity of a deed executed by a person cognosced 
insane is presumed unless it can be proved that at 
the time of execution the grantor was sane. The title 
to institute proceedings for a verdict is with the next-of- 
kin or any near relative, LarTdiv, 2 R. 170 ; and the 
nearest agnate is entitled to the office of guardian 
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to a person cognosced insane, LarJdn, cited. Without 
cognition, it is common for the Court to appoint a 
cuTxUor bonis to manage the estate of a person who, under 
a certificate on soul and conscience by two medical men, 
is certified to be unfit to manage his affairs. The 
guardians of persons cognosced insane, or cv/rators bonis 
on the estates of persons unable to manage their affairs, 
can exercise ordinary powers of administration ; but they 
have to apply to the Court for authority to exercise 
extraordinary powers. 

V. Deeds by Persons under Interdiction. — ^Those i>eedfl by per- 

80118 under in* 

who " through their profuseness or the extreme facility of terdiction. 
their tempers are too easily induced to make hurtful con- 
veyances " are sometimes interdicted from granting deeds 
without the consent of certain persons, called interdictors, 
Ersk. 1, 7, 53. Interdiction is either judicial or volun- interdiction, 
tary. Judicial interdiction is imposed by a decree of the Toiuntaiy. 
Court of Session ; and voluntary interdiction by a bond 
of interdiction granted by the facile person himsel£ The 
decree or the bond of interdiction is followed by letters of 
publication, which require to be registered in the Register PabUcation of 
of Inhibitions, 31 and 32 Vict. c. 64, § 16. Notwith- ^**'^*^'"'- 
standing interdiction, interdicted persons can, without 
consent of their interdictors, grant onerous or gratuitous Effect of inter- 
deeds affecting their moveable estate, Crawford, M. 2741 ; 
Davidson, M. 7142 ; onerous or rational deeds affecting 
their heritable estate, even in favour of their interdictors, 
Stuart, M. 3094 ; Kyle, 5 S. 128 ; and mortis causd deeds 
affecting their moveable or heritable estate, Mansfield, 
3D. 1103; Oray, 5 Br. Sup. 790. If a deed relating 
to heritable estate is granted by an interdicted person, 
and is hurtful to him, he can have it set aside ; but 
if the interdictors consented to such a deed, he has no 
power to reduce the deed, — ^he can only sue the inter- 
dictors for damages in respect of their improper consent, 
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How intardic- Eisk. 1, 7, 58. Judicial interdiction can only be 
on remov . j^^j^jj^^ |^y g^n^ence of the Court of Session ; but volun- 
tary interdiction can be recalled not only by the decree of 
the Court, but also by the joint consent of interdictors 
and interdicted, or by the death of the interdictors, or 
by the death of one who was declared a sine quo nan, or 
by the failure of a quorum, when a quorum has been 
named in the bond of interdiction, Ersk. 1, 7, 65. For 
form of bond of interdiction, see Juridical Styles, vol. i. 
448. 



CHAPTER II. 

CLAUSES COMMON TO MOST DEEDS : — NARRATIVE 
CLAUSE ; WARRANDICE CLAUSE ; REGISTRATION 
CLAUSE; TESTING CLAUSE.— AUTHENTICATION OF 
DEEDS.— NOTARIAL SUBSCRIPTION. 

The clauses common to the most of formal deeds are : — 

I. Narrative Clause. 
II. Warrandice Clausr 

III. Registration Clause. 

IV. Testing Clause. 

I. Narrative Clause. — ^This clause generally contains i. Narrative 

— (1) the name and designation of the granter of the conteiits. 

deed ; (2) the consideration of granting ; (3) the name and 

designation of the grantee. In deeds of consent under the 

EntaQ Amendment Act, 1848 (11 and 12 Vict. c. 36), the 

designation and place of abode of the granter have to be 

stated ; but, in other deeds, it is sufficient if the granter 

and grantee are identified in the deed, although neither 

their abodes nor their designations are given in it, the 

maxim d/fjummodo constet de persona being applicable to 

such cases. See MUme, M. 11,657 ; Outhrie, 11 S. 465 ; 

Scottish Union Insfwranoe Co., 14 S. 667. When a deed is 

granted by persons holding the office of trustees, factors, 

&c., the narrative clause sets forth their character, and the 

deed constituting their appointment to the office. In 

some deeds — e,g., deeds of accession by creditors, — ^it is 

often convenient not to name and design the granters in 

the narrative clause, but to do so in the testing clause. 

11 
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CLAUSES COMMON TO MOST DEEDS. 



Stamp Act re- 

3 aires conu- 
eration to be 
set forth f ally. 



Obligations 
immoral or 
imlawful 
will not be 
enforced. 



Contracts 

against 

Statute. 



i: 



1.) Contracts 
or evading 
payment of 
income-tax. 



(2.) Agreement 
relating to the 
bu^ongor 
selling of 
judicial and 
public offices. 



(3.)Notes, &c., 
for money 
won or lent at 
play. 



The Stamp Act (33 and 34 Vict. c. 97, § 10) requires 
that all facts and circumstances affecting the liability of 
any instrument to ad valorem, duty, or the amount of it, 
shall be fully and truly set forth. 

It must be noted that contracts or obligations, the 
consideration or the subject-matter of which is unlawful or 
immoral, will not be enforced by our Courts. The maxim, 
mdior est conditio poaaidentie vel defendentis, operates in 
favour of the party refusing to implement such contracts or 
obligations. Contracts or obligations against the express 
prohibition of a statute, or contra boTios mores, or incon- 
sistent with public policy, will not sustain an action. 

Among contracts or obligations, illegal by statute, are 
the following : — 

(1.) Contracts for payment of any interest, rent, or 
other annual payment, in full, without allowing 
deduction for income-tax, are iUegal, 5 and 6 
Vict. c. 35, § 103 ; 16 and 17 Vict. c. 34, 
§ 5, Blair, 21 D. 15. But it is quite legal 
for a testator to bequeath an annuity free of 
income-tax, the bequest not being a contract 
or agreement to evade income-tax, which will 
be payable, not by the annuitant, but out of the 
testator's estate, MaxUde's Trustees, 2 R. 312 ; 
Rodger's Trustees, 2 R 294; KinZoch's Trustees, 
7 R. 596. 
(2.) All agreements in relation to the ^bujring and 
selling of offices connected with the administra- 
tion or execution of justice, and various other 
public departments, are declared void by 49 
Geo. III. c. 126. 
(3.) By the Act of 9 Anne c. 14, "all notes, bills, 
bonds, judgments, mortgages, or other securities 
or conveyances whatsoever," the consideration 
of which is, in whole or in part, money lent at 
play, or lent at the time to play with, are void. 
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But payment of a bill, note, or mortgage so 
granted can be enforced by an onerous bond 
fide third party ; and, if the granter of such a 
bill pays it to an indorsee, holder, or assignee, 
he can recover payment from the original 
grantee, 5 and 6 WilL IV. c. 41. See Bell's 
Lectures on Conveyancing, vol L 156. 
(4.) Members of the College of Justice, or of any (4.) PorohaBe 

- r • /-^ _A i? i^'jj J • - of the subject 

mfenor Court, are forbidden, under pam of of a depending 
forfeiture of office, to buy the subject of a^"'^*^ 
depending process, 1594, c. 216. The pur- 
chase, however, in this case is not null Accord- 
ing to the spirit of the statute of 1594, and at 
common law, the padvmi de quota litis — i,e., 
a bargain by an advocate or law agent to 
receive, in remuneration of his professional 
services, a share of the subject in dispute, — 
is unlawful. Bell's Prin. § 36 (2) ; Logan's 
Trustees, 12 R. 1094. 

(5.) All contracts in the United Kingdom are deemed (5.) Contracts 
to be made and had according to one of the to imperial ^ 
imperial weights or measures, or to some 
multiple or aliquot part thereof; and, if they are 
not, they are void, 41 and 42 Vict. c. 49, § 19. 

(6.) It is incompetent to sue for the price of spirituous (6.) Contracts 
liquors unless the debt has been bond fide con- iSq^r Acta, 
tracted at one time to the amount of twenty 
shillings, or has been contracted for liquors sold 
to be consumed elsewhere than on the premises 
where sold, and delivered at the residence of the 
purchaser in quantities not less than a reputed 
quart at once, 24 Geo. II. c. 40 ; 25 and 26 
Vict. c. 38. 

(7.) By the Act 1621, c. 18, all alienations, disposi- (7.) Deeds 
tions, assignations, and translations whatsoever, i62i^ c is. 
of any of his lands, teinds, reversions, actions, 
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debts, or goods whatsoever, by an insolvent 
person to anj conjunct or confident person, 
'' without true, just, and necessary causes, and 
without a just price really paid," are null when 
challenged by creditors injured. The chal- 
lenge must be made either by a creditor whose 
grounds of debts are prior to the alienation 
challenged, or by the trustee on the seques- 
trated estate of the bankrupt ; and if a creditor 
or a trustee in bankruptcy proves insolvency at 
the date of challenge on the part of the person 
making the alienation, and also shews that 
the alienation was made without onerous con- 
sideration to a conjunct or confident person, 
insolvency at the date of the alienation is 
presumed, and it lies on the person support- 
ing the deed to prove the contrary. (Joudy 
on Bankruptcy, 44-57, and authorities there 
cited, 
(a) Deedi (8.) The Act 1696, c. 5, declares all voluntary disposi- 

1696, c. 5. tions, assignations, or other deeds made, directly 

or indirectly, by a notour bankrupt, either at or 
after his becoming notour bankrupt, or within 
sixty days of his notour bankruptcy, in favour 
of any of his creditors either for their satisfiEtc- 
tion or farther security, in preference to his 
other creditors, to be null and void ; and by 
section 6 of the Bankruptcy Act, 1856 (19 and 
20 Vict c. 79), the date of a deed either under 
that Act or under the Act, 1696, c. 5, is the 
date of recording the sasine, where sasine is 
necessary, and, in other cases, of registration of 
the deed, or of delivery, or of intimation, or of 
such other proceeding as is, in the particular 
case, requisite for rendering the deed completely 
effectual. The Act, 1696, c. 5, however, does 
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not strike at — (a) payments in cash ; (Jb) trans- 
actions in the ordinary course of trade ; (c) 
nova debita — i.e., obligations undertaken by the 
bankrupt in respect of some present considera- 
tion received ; and (d) conveyances which have 
been granted in implement of a prior specific 
obligation instantly to grant, as opposed to an 
obligation indefinite as to the subject, or as to 
the time of granting. See Goudy on Bank- 
ruptcy, 85-109, and OovMay, 14 R 403. 
Among contracts or obligations which are illegal Contnots 

because they are contra bonos mores, may be mentioned moru void. 

the following : — 

(1.) Agreements or obligations inducive to crime, or (i)Ap;reem6nt 

indueive to 

for compounding a crime, are iUegaL crime. 

(2.) Whilst a bond for the wages of prostitution will not (2.) Bondi for 
found a claim, a bond granted as a compensa- 
tion for injury suffered through such connection 
will be sustained, Johnston, 14 S. 106 ; 1 Bell's 
Com. 318 ; Bell's Prin. § 37. In the recent 
case of Webster, 14 R 90, a Scotsman married 
in Norway the sister of his deceased wife, and, 
on their return to Scotland, they cohabited 
together there for about twelve years, and then 
separated firom each other, the man agreeing to 
pay the woman an annuity. The Court held 
that the agreement was valid, and was not 
struck at as being ob turpem cavsa/m. In 
giving judgment Lord Young said : " The rule 
of law is that if the consideration for granting 
a document of debt be one of turpitude, the 
document will not sustain action. If such a 
cause appears on the &ce of the bond — ^if, for 
instance, the narrative of the bond bears that 
the woman agrees to live with the man as his 
mistress — ^the law will not enforce that ; and if 
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(3.) Obligations 
offensive to 
mondity, kc. 



Contracts 
inconsistent 
with public 
policy void. 

(1.) Contracts 
against domes- 
tic relations. 

C2.) Unlimited 
restraints 
on natural 
liberty of 
subject. 



from evidence otherwise the Court are satisfied 
that the cause of granting was of this nature, 
neither will they enforce that But where the 
object of the bond is to enable the man to make 
reparation to the woman with whom he has 
been living, and to put her beyond the reach of 
destitution for the future — when it is not to act 
as a retaining fee, so to speak, to insure the con- 
tinuance of the connection, but as a provision 
on its termination — such a case is not within 
the rule of law at all.'* 

(3.) ''An obligation or stipulation is void which is 
prejudicial to the feelings or interests of a third 
party, or offensive to decency or morality, or 
which has a tendency to mischievous and 
pernicious consequences ; as a contract of sale 
of obscene and indecent publications ; or an 
obligation to induce an immoral act, as a viola- 
tion of chastity, or personal injury to another ; 
or a contract which gives a subject of this 
country an interest in the life of an enemy ; or 
which resolves into an inquiry concerning 
personal defects or blemishes," 1 Bell's Com. 
319 and authorities there cited ; Bell's Prin. 
§37. 

Among contracts and obligations which are void, 
because they are inconsistent with public policy, may be 
mentioned the following : — 

(1.) Bonds not to marry at all, and marriage brocage 
contracts, are void, 1 Bell's Com. 321. 

(2.) Obligations not to trade within any part of the 
country are void ; but obUgations not to trade 
within a particular radius — e,g,, in a certain 
parish, or within so many miles of a certain 
place, have been sustained, 1 Bell's Com. 322; 
BeU's Prin. § 40. 
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(3.) Contracts against the war policy of the nation, (3.) Contracta 

. . . . . againsb the 

smuggling contracts, and contracts tending to national war 
impede the course of justice are void, 1 Bell's ^ *^' 
Com. 323 et seq.; Bell's Prin. §§ 38-44. 
A party can reduce a contract or obligation to which Reduction on 
hie has been induced to give his consent by force and fear, ^e and fear, 
or by fraud, or to which he has given his consent when he error in 
was m imavoidable error either m regard to the contract- 
ing parties or the subject-matter of the transaction. See 
Bell's Lectures on Conveyancing, vol. i. 167-178. 

The Act 1696, c. 25, provides that " no bonds, assigna- Biankain 
tions, dispositions, or other deeds be subscribed blank in i696, o. 25, 

^ > • 1 !• 1 and at com- 

the person or persons name m whose favour they aremoniaw. 
conceived, and that the foresaid person or persons be 
either insert before or at the subscribing, or at least in 
presence of the same witnesses who are witnesses to the 
subscribing before the delivery, certifying that all writs 
otherwise subscribed and delivered blank, as said is, 
shall be declared null." The Act does not extend to 
the indorsation of bills of exchange, or the notes of any 
trading company. To incur the statutory nullity, the 
writs must both be subscribed and delivered blank, Sin- 
dair, M. 11,559 ; Ruddiman, M. 11,562. Blanks in 
a deed may not invalidate it in toto ; they may only 
invalidate the part or parts either subscribed and delivered 
blank, or filled up after subscription and delivery. In 
Abemethie, 13 S. 263, a deed of entail was blank at the 
time of subscription quoad one of the substitutes, but it 
was held valid qv,oad the institute and prior substitutes. 
At common law, deeds which contain blanks in essential 
parts are ineffectual. See Dickson on Evidence, § 650 
et seq. 

XL Warrandice Clause. — Warrandice is an obligation, ii. Wawwidioe 
express or implied, by the grantor of a deed that the sub- 
ject or right granted will be secure to the grantee against 

c 
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eviction. Warrandice is of two classes — (1) personal, and 
Personal (2) real. Personal warrandice, express or implied, is of 
one of three kinds : — 

(a.) Simple Warrandice. 

(6.) Warrandice from Fact and Deed. 

(c.) Absolute Warrandice, 



(a.) Simple (a.) Simple Warrandice. — This kind of warrandice does 

warran ice. ^^^ protect the grantee either against prior deeds of the 

grantor or against posterior deeds which he was legally 

bound to grant, but it protects the grantee against future 

wiien simple voluntary deeds of the grantor. Simple warrandice is 

pHed. implied in donations. See Ersk. 2, 3, 25 ; Alexander, 

M. 940. But if warrandice from fact and deed or absolute 

warrandice is expressed in a deed granted for gratuitous 

consideration, the warrandice expressed will receive effect, 

Coventry, 12 S. 896 ; Strong, 13 D. 648. 

(6.) Warran- (6.) Warrandice from Fact and Deed. — This kind of 

dice from fact ,. . ^ u^-l m. i^ • ^« -l 

and deed. Warrandice protects the grantee irom eviction by reason 
of both the past and the future deeds of the grantor. It 

Effect of war- is usually expressed, and it is implied, in assignations of 

signa^nof dobts ; but Warrandice from fact and deed or express 
^ ^' absolute warrandice, in the assignation of debts, whilst 

it warrants that the debt assigned exists and is legally 
due to the grantor, does not warrant the solvency of the 
debtor, Ferrier, 6 S. 818 ; Sinclair, 7 S. 401 ; RuaseU, 
20 D. 125; Barclay, M. 16,591. Implied warrandice 
debitum svhesae applies to a cautionary obligation con- 

when warran- tainod in a bond, Beid, 6 R 1007. Warrandice from 

dice ftoim fact ^. ^:* t^ t ••%••%• ^ j- <• •! 

and deed im- tact and deed is also implied m transactions for an made- 
^ quate price or for a compounded sum, Ersk. 2, 3, 25. 

(c.) Absolute W AbaohUe Warrandice. — Absolute warrandice pro- 

warrandice. ^^^ ^^ grantee against eviction, total or partial, on any 

ground existing prior to the right conveyed to him 
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by the deed. It is implied in all conveyances of land when implied. 
when a full price is paid ; and the statutory clause, 
*' I grant warrandice/' implies, unless specially qualified, 
absolute warrandice, in a deed dealing with heritage, as 
regards the lands and writs and eyidents, and warrandice 
from fact and deed as regards the rents, and that whether 
the conveyance is for onerous or gratuitous consider- 
ation, — Consolidation Act, 1868 (31 and 32 Vict. c. 101), 
§ 8. The grantee, who has a right of absolute warran- 
dice, express or implied, can recover, on eviction, the full 
damage sustained by him thereby, Carmickad, 1 S. 2 5 ; 
Caimsy 9 Macph. 284. The warrandice clause in a deed 
dealing with heritage warrants merely that which is con- 
veyed by the dispositive clause, see Bromnlie, 7 R (H.L.) 
66, and absolute warrandice, express or implied, does not 
<K>ver loss caused either by the enactments of a statute 
passed after the sale to the grantee, WaUoUy M. 16,588, 
or by a fatality. 

Warrandice is real in these two cases— (1) when lands Real war- 
are disponed in security against eviction from lands pre- express; or 
sently made over to a purchaser ; and (2) when lands 
are excambed. In the one case, the real warrandice is 
express, and gives the purchaser, in the event of evic- 
tion,, recourse against the lands disponed to him in war- 
randice; in the other, it is implied, and ^ves the party 
evicted from the lands excambed to him recourse against 
his own original lands, Ersk. 2, 3, 28. As to the nature 
of real warrandice, see Smith-Sligo, 12 R. 907. 

III. Reqistration Clause for Preservation and iii. Registn- 
Execution. — ^The statutory form of the clause of registra- 
tion for preservation is in these terms : "And I consent to Form. 
registration hereof for preservation;" and the statutory 
form of the clause for preservation and execution is in 
these terms : '* And I consent to registration hereof for 
preservation and execution," — Consolidation Act, 1868, 
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§ 138, and Nos. 1 and 2 of Schedule (B). The clauses 
Effect of ^ these forms, when occurrmg in any deed or conveyance 
oiausM. under the Consolidation Act, 1868, or in any deed or 

writing or document of whatsoever nature, and whether 
relating to lands or not, import, unless specially qualified, 
a consent to registration and a procuratory of registration 
in the books of Council and Session or other judges' books 
competent, therein to remain for preservation ; and also, if 
for execution, that letters of homing, and all necessary 
execution shall pass thereon, upon six days' charge, on a 
decree to be interponed thereto in common form. No 
deed (with the exception of instruments of protest of bills, 
1681, c. 20, and 1696, c. 36, and of promissory notes, 
12 Geo. III. c. 72, and 23 Geo. III. c. 18, exchequer bonds, 
19 and 20 Vict. c. 56, and certain assignations, for which 
see p. 159), can be registered for execution, unless it con- 
tains a clause of consent for that purpose ; but all proba- 
tive writs, though containing no clause of registration for 
preservation, can be registered for preservation in any 
HeoordBfor competent public authentic register, 1698, c. 4. The 
or for preser' Tccords available for the registration of deeds for preser- 

ration and ex- ^ . j» . . ^ 

ecution. vation, or for preservation and execution, are : — 

(1.) The books of Council and Session for all deeds 

and probative writs. 
(2.) The books of any Sherifif Court for all deeds and 
probative writs, with the exception of charters 
by subject-superiors, which charters, by 1693, 
c. So, can be registered for preservation, or 
for preservation and execution, " only in the 
books of Council and Session, and in no other 
record." 
(3.) The burgh court books of royal burghs for deeds, 
all the parties to which are burgesses or have 
a legal domicile within the burgh at the date 
of presentment for registration, Bell's Lectures 
on Conveyancing, vol. i. 228. 
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(4.) The General Register of Sasines, section 1 2 of the 
Land Registers (Scotland) Act, 1868 (31 and 32 
Vict. c. 64), having provided that " it shall not 
be necessary to register in the books of Council 
and Session for the purpose of preservation, or 
of preservation and execution, any writ compe- 
tent to be registered in the General Register of 
Sasines, and which shall have been so regis- 
tered, and such writ being registered in the said 
Register of Sasines, shall be held to be regis- 
tered also in the books of Council and Session 
for preservation, or for preservation and execu- 
tion, as the case may be/' Such writ, when 
presented for registration, requires to have, in 
the warrant of registration, an addition specify- 
ing that the writ is to be registered for pre- 
servation, or for preservation and execution, as 
well as for publicatioa The extract of a writ, 
registered in the Register of Sasines for pre- 
servation only, may afterwards be registered for 
preservation and execution in the same register, 
provided the writ contains in gremio a pro- 
curatory or clause of registration for preser- 
vation and execution, 40 and 41 Vict. c. 
40, § 6. 
For further information regarding registration for pre- 
servation, or for preservation and execution, see Bell's 
Lectures on Conveyancing, vol. i. 220-233. 

IV. Testing-Clause. — The form of the testing-clause rv. Testing- 
given in the Juridical Styles, vol. ii. 3 8, is as follows : — ^ ^^' 

In witness whereof these presents, written upon this and the Fonn in use. 
preceding pages of stamped paper [or^ consisting of this 
and the preceding pages, with the marginal additions upon 

pages and , all written] by W, clerk to Z, writer 

to the signet in Edinburgh [declaring that the words (qvote (hem) 
on the line of page hereof are written upon an 
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erasure {or, are delete) before subBcription], are eubscribed by me, 
the said A, at , on the day of > ^8 > before 

these witnesses, the said W and Y (design them fully) \if there are 
several subscribers, say, and by me, the said M, at , on the 

day of f 18 » before these witnesses, P and Q 

{design themfvUy) ; and so on for each subscriber'^, 

W, witness. (Signed) A. 

Y, witness. 

P, witness. (Signed) M. 

Q, witness. 

Deeds dated It is, howeyer, not essential, as is done in the form given 
October, 1874, above, to State in the testing-clause the number of pages 
to Jtato in^ ^^^ the names and designations of the writer and witnesses, 
fa^oiane^ soction 38 of the Conveyancing Act, 1874, having pro- 
or MiSe^or ^ided : " It shall be no objection to the probative character 
iwBeg OTnames ^^ * deed, instrument, or writing, whether relating to land 
^ ^of^^t- ^^ ^^^ *^*^ ^^^ writer or printer is not named or designed, 
nessee. or that the number of pages is not specified, or that the 

witnesses are not named or designed in the body of 
such deed, instrument, or writing, or in the testing- 
clause thereof, provided that, where the witnesses are not 
so named and designed their designations shall be 
appended to or follow their subscriptions ; and such 
designations may be so appended or added at any time 
before the deed, instrument, or writing shall have been 
recorded in any register for preservation, or shall have 
been founded on in any court, and need not be written 
by the witnesses themselves." This section is not retro- 
spective in eflfect, see Gardner^ 6 R (H.L.) 105. 

Eflsentiais of AUTHENTICATION OF Deeds. — The ossontials of authen- 
^^*i8t^***''^ tication of a probative and tested written deed, executed 
October, 1874. ^^^ ^^^ October, 1874 by a party who can write, are :— 

(1.) The subscription by the grantor at the end of the 
deed, if consisting only of one sheet ; and also 
at the foot of each page, if it is written on more 
than one sheet. 
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(2.) The subscriptions on the last page of two witnesses, 
who can be male or female, or one male and 
the other female, but who require — (a) to be 
fourteen years of age ; (6) to be free from 
legal incapacity ; (c) to know the grantor, or 
to have credible information that the person 
signing the deed is the grantor of it ; and ((2) 
either to see the grantor subscribe, or to hear 
him acknowledge his signatures. 
(3.) The designations of the vdtnesses either in the body 
of the deed, or in the testing-clause, or appended 
to their signatures. 
(4.) The authentication in the body of the deed, or in 
the testing-clause, of deletions, erasures, inter- 
lineations, marginal additions, &c. 
Section 39 of the Conveyancing Act, 1874, pro- peed not to be 
vides : *' No deed, instrument, or writing subscribed by improbative?"* 
the grantor or maker thereof, and bearing to be attested 
by two witnesses subscribing, and whether relating to land 
or not, shall be deemed invalid or denied effect according 
to its legal import because of any informality of execution, 
but the burden of proving that such deed, instrument, or 
writing so attested was subscribed by the grantor or maker 
thereof, and by the witnesses by whom such deed, instru- 
ment or writing bears to be attested, shall lie upon the 
party using or upholding the same, and such proof may 
be led in any action or proceeding in which such deed, 
instrument, or writing is founded on or objected to, or in 
a special application to the Court of Session, or to the 
Sheriff within whose jurisdiction the defender in any such 
application resides, to have it declared that such deed, 
instrument, or writing was subscribed by such grantor or 
maker and witnesses." The section has been found not 
to be retrospective in effect, Oa/rdner, cited. In Adddson cases under 
cmd others, 2 R 457, a person died leaving a trust-dispo- Aotjis^,^. 
sition, which was subscribed by him and two witnesses. 
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but which had no testing-clause, and the Court, after proof, 
granted the prayer of a petition under section 39 to have 
it declared that the deed was subscribed by the granter 
and the witnesses. In McLaren, 3 B. 1151, it was held, 
by four of seven Judges, that it was competent to prove 
provut de jure that a deed, consisting of more than one 
sheet and signed on the last page only by the granter and 
two witnesses, was a deed, instrument, or writing sub- 
scribed by the granter or maker within the meaning of 
section 39. In giving judgment. Lord Deas remarked : 
" I may explain that I do not think the proof competent 
and requisite under the statute was intended to be 
limited to the bare fia.ct that the subscriptions are genuina 
On the contrary, I think that the surrounding facts and 
cu-cumstances attending the subscriptions both of the 
granter and witnesses— everything, in short, tending to 
satisfy the mind of the Court that the deed was intelli- 
gently and deliberately subscribed when in the state in 
which it appears when submitted to the Court, — may be 
and ought to be elicited in the proof." Although a deed, 
which was signed by the grantor and two witnesses not 
designed, and which had no testing-clause, had been 
recorded in the Commissary Court books and founded on 
in Court, it was held that the defect could competently 
be cured in virtue of section 39, Thomson's Trustees, 
6 R 141. In Brown, 11 R. 400, there was a properly 
attested will as well as a codicil, which was written partly 
on a blank space at the end of the will, and partly on 
a separate sheet. The former part of the codicil was 
not subscribed, but the latter part was signed and tested ; 
and it was held that the codicil was a deed, instrument, or 
writing which might be proved by evidence prout dejure, 
under section 39, to have been subscribed by the granter or 
maker. See also the case of Tener's Trustees, 6 R. 1111. 
The case of Smyth, 3 R 673, shews circumstances in 
which the defect in an improbative deed cannot be reme- 
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died under section 39 of the Conveyancing Act. In 
Smyth, two persons signed a deed as witnesses before 
the grantor thereof did so, and they neither saw the 
grantor subscribe nor heard him acknowledge his sig- 
nature. It was decided that the section did not apply 
to such a case, on the ground that it deals only with 
deeds bearing to be attested by two witnesses to the 
signature of the granter, and that the pretended wit- 
nesses were not witnesses at all, for, having witnessed 
nothing, they could attest nothing. 

The way in which deeds can, since 1st October, 1874, EaaentiAiBof 
be authenticated, and the remedy for any informality of probative and 
execution in a deed subscribed by the granter, and bear- pnor to 1S74. 
ing to be attested by two witnesses subscribing, having been 
referred to, the essentials of authentication of deeds, 
executed prior to that date, require to be considered. 
Prior to the Act 1540, c. 117, sealing, not subscription, Anciently, 
was necessary to the execution of a deed. The Act 1540, snbBonL^g, 
c. 117, made subscription an essential of execution. It^^^J^'^ 
enacted that "na faith be given, in time cumming, to^^^^*r^^^^ 
ony obligation, band, or uther writing, under ane scale, 8^i>«sription. 
without the subscription of him that awe the samin, and 
witnesse ; or else, gif the partie cannot write, with the 
subscription of ane notar thereto." The Act 1579, c. 80, Act 1679, c. so, 

1 • 1 1 11 1 <■• • • made it neoM- 

ordamed that " all contractes, obligationes, reversiones, sary that deeds 
assignationes, and discharges of reversiones, or eikes their- ^^^ce^^hen 
to, and generallie aU writtes importing heritabil titil, or noT^te^ 
utheris bandes and obligationes of great importance to be t^onoUrira 
maid in time cumming, sail be subscrived and seilled be ^^t^ 
the principal parties, gif they can subscrivo, utherwise be 
twa famous notars befoir four famous witnesses, denominat 
be their special dwelling places, or sum uther evident takens, 
that the witnesses may be knawen, being present at that 
time, utherwise the saidis writs to make na faith." Till 
1584, sealing was essential in addition to subscription ; but 
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Act ic84, c. 4, by the Act 1584, c, 4, sealing was declared unnecessary in 
miiiMeMaiT^in the execution of such writs, contracts, and obligations, as the 
dee^o be parties agreed should be registered in the books of Council 
thfiwoks of ^^d Session, or other judges' books, and the subscription of 
Swdon. *°^ " *^® faithful notar, with ane reasonable number of honest 
and famous witnesses/' was declared sufficient in the case 
Sealing feU of '' instrumentes of seasing." After the passing of the 
3ter^i584! -A.ct 1584, c. 4, Sealing fell into desuetude. The Act 1593, 
°'*' c. 179, provided that all "original chartoures, contractes, 

Act 1593. c. obligationes, reversiones, assignationes, and all utheris 
iI2fi3?^^^« writtes and evidentes to be maid hereafter, sail make 

wnter 8 name ' 

^ntobT* special mention in the hinder end thereof, before the 
mentioned. inserting of the witnesses therein, of the name, surname, 
and particular remainmg place, diocese, and uther denomi- 
nation of the writer of the body of the foresaid original 
writtes and evidentes ; utherwais the same to make na 
faith in judgment, nor outwith in time cumming." The 
Act 1672,0. 7, Act 1672, c* 7, allowed any persons who had any charter 
rassing the or Writ to be written for the great or privy seals, to choose 
p^ Seals to whether to have the same written in a broad skin of 
wayof bw>k.^ parchment as formerly, or to have it written " by way of 
a book in leaves of parchment about the breadth of an 
ordinary sheet of paper," each page being signed and 
marked by them. When the writer or witnesses to a deed 
were not named and designed in it, it was a common 
practice till 1681 to give in a condescendence to the 
Court pointing out who the writer and the witnesses were. 
The Act 1681, Ersk. 3, 2, 13. But the Act 1681, c, 6, put an end to this 
{!) BuScribing practice, by enacting — (1) that only subscribing witnesses 
namer^d in writs to bo Subscribed by any party thereafter should be 
^te^^aiT" ^"^ probative ; (2) that all writs to be subscribed thereafter, 
Sefcttcwigof wherein the writer and vdtnesses were not designed, should 
«^^ ('J)'tti*e ^ ^^' ^^^ ^^^ *^® writer, or the designations of the 
witnesses to writer and witnesses could not be supplied by a condescend- 

seegranter ^^ •' 

snbBcribeor eucc : and (3) that no witness should subscribe as witness 

acknowledg- ' ^ '' 

ment of signa- to any part/s subscription, unless he then knew the party. 
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and saw him subscribe, or saw or heard him give warrant ture by Mm to 
to a notary, or notaries, to subscribe for him, and in evi- 
dence thereof touch the notary's pen, or that the party did, 
at the time of the witnesses subscribing, acknowledge his 
subscription. The Act 1686, c. 17, allowed the writing of ^ 1686, c. 17, 
sasines by way of book, the attestation of the notary conde- sadneB to 

_ , , bo written by 

scending upon the number of the leaves in the book, and way of book, 
each leaf being signed by the notary and witnesses to the 
giving of the sasine. Unless deeds fell under 1672, c. 7, 
or 1686, c. 17, they had to be written on the face of one 
sheet of paper or parchment, or of two or more sheets bat- 
tered together. If the deed consisted of one sheet only, the 
deed was signed at the end of it, but if the deed consisted 
of more than one sheet, it had also to be sidescribed 
at the joining of the sheets. By the Act 1696 c. 15, it Act 1696 c. I6 

. • i 1 1 I* 1 made it oom- 

was made competent to write deeds composed of sheets potent to 

write anv deed 

battered together as formerly, or to have them written by by way of 
way of book on leaves of paper, either in folio or quarto, pages had to 
provided " that if they be written bookways every page be ^d^ed, 
marked by the number first, second, &c., and signed as made'S^deSi 
the margines were before, and that the end of the last page Sl^^^SS"^ 
make mention how many pages are therein contained, in <«>'>»>«*®^- 
which page only witnesses are to signe in writts and 
securities where witnesses are required by law ; and which 
writts and securities being written bookwayes. marked and 
signed as said is. His Majesty, with consent foresaid, declares 
to be als valid and formall as if they were written on 
severall sheets battered togither and signed on the mar- 
gine according to their present custome." For preceding 
statutes, see Cowan's Land Bights (first edition), 99 et seq. 
The Act 19 and 20 Vict. c. 89, provided — (1) that fromi9and20Vict. 

3 ^ ^ r>t t •111 « 0.89 abolished 

and after 1st September, 1856 it should not be competent necessity for 
to challenge any deed on the groimd that the pages thereof ^^. °^ 
are not marked by numbers ; and (2) that, from and after 
that date, it should no longer be necessary to mark the 
pages of any deed by numbers. The Act specially reserved 
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the essentials, introduced by 1696 c. 15, of stating the 
number of pages of which the deed consisted, and of 
signmg each page. Doubts having existed as to the 
capacity of women to act as instrumentary witnesses, the 
Cofw^Jjtion Consolidation Act, 1868, 8 139, enacted: "It shall be 
§i39autho- competent for any female person of the age of fourteen 
above fourteon years or upwards, and not subject to any legal incapacity, 
iiutnimentary to act as an instrumontary witness in the same manner as 
any male person of that age, who is subject to no legal 
incapacity, can act according to the present law and prac- 
tice, and it shall not be competent to challenge any deed 
or conveyance or writing or document of whatever nature, 
whether executed before or after the passing of this Act, on 
the ground that any instrumentary witness thereto was a 
GoiuoUdation female person." By § 140 of the Consolidation Act, 1868, 
140, permitted it is Competent, where any deed of any description is by 
■h©etB*to be the Act, or by any other Act, permitted or directed to be 
add to wnt«. Q^g^^ggQ^j qj^ ^^^^y conveyance or deed, to engross such deed 

on a sheet or sheets of paper, or of whatever other material 
the conveyance itself consists, added to such conveyance, 
provided that the engrossing of the deed is commenced on 
some part of the conveyance or deed itself on which it 
OonsoUdation IS permitted or directed to be engrossed. By 8 149 of 
§149, aUowed the Consolidation Act, 1868 (re-enacting, with alterations, 
^y^tten scction 34 of 21 and 22 Vict. c. 76, and section 21 of 
^^y 23 and 24 Vict. c. 143), it is also enacted: "All deeds 
and conveyances, and all documents whatever mentioned 
or not mentioned in this Act, and whether relating or 
not relating to land, having a testing-clause, may be 
partly written and partly printed or engraved or litho- 
graphed : provided always, that in the testing-clause the 
date, if any, and the names and designations of the 
witnesses, and the number of the pages of the deed or 
conveyance or document, if the number be specified, and 
the name and designation of the writer of the written 
portions of the body of the deed or conveyance or docu- 



t 
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ment shall be expressed at leogth, and all such deeds, 
conveyances, and documents shall be as valid and effectual 
as if they had been wholly in writing : declaring that no 
such deeds, conveyances, and documents executed prior to 
the commencement of this Act, shall be challengeable on 
the ground that the name of the writer of the written 
portions of the testing-clause is not mentioned." 

To sum up the above enactments, the essentials of EssentiaiB of 
authentication of a probative and tested written deed, prior to ist 
executed prior to 1st October, 1874, by a party who could 
write, were as follows : — 

(1.) The subscription of the granter at the end of the 
deed if consisting only of one sheet ; and, if it 
was written on more than one sheet, also at the 
foot of each page of the deed. 
(2.) The subscriptions on the last page of two witnesses, 
who could be male or female, or the one male 
and the other female, but who required — (a) to 
be fourteen years of age ; (6) to be free from 
legal incapacity ; (c) to know the granter, or to 
have, credible information that the person sign- 
ing was the granter of the deed ; and (d) either 
to see the granter subscribe or to hear him 
acknowledge his signature. 
(3.) The designation of the witnesses, either in the 

body of the deed or in the testing-clause. 
(4.) The name and designation of the writer of the deed 
in the body of the deed or in the testing-clause. 
(5.) If the deed consisted of more sheets than one, the 
number of pages of which it was composed 
required to be stated in the testing-clause. 

In considering the execution of deeds, it is important Romarks on 
to observe these facts : — The Sovereign usually super- deeds, 
scribes, adding to his or her superscription the letter R, supen^bes; 
for Begima or Bex ; all others subscribe. The members J^S^ ^ ' 
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of the Royal Family, other than the Sovereign, subscribe 
their Christian names only. Peers and the eldest sons of 
peers enjoying titles by courtesy subscribe by their title 
of honour. Bishops of the English Church subscribe their 
Christian name and the name of their diocese. Peer- 
esses add to their Christian name their own or their 
husband's title of honour, as the case may be. Com- 
moners can subscribe in full their Christian name, or 
the initial letter or letters or an abbreviated form of it, 
and their surname. See Bell's Lectures on Conveyancing, 
Blind persons vol. i, S7 et scq. Blind persons who can write can 
deeds. executc dccds as validly as those who can see, Couta, 

\ M. 12,601; Earl of Fife, 1 S. App. 498; but they can 

also execute their deeds notarially, Reid, 1 Bobb. App. 
66. Professor Montgomerie Bell recommends that the 
\ deeds of blind persons should be signed not only by them- 

' selves but also by a notary. 

' Subsoriptions Subscription of a deed by initials is sustained on 

^ ^^^ proof that the grantor did subscribe it by initials, and 

that he was in the habit of subscribing in that way, 
' Bell's Lectures on Conveyancing, vol. i. 48, and 

I authorities there cited. Deeds (not bills and promis- 

sory notes) signed by a mark are invalid, Oraham, 
11 D. 173 ; Crosbie, 3 Macph. 870 ; see also Gardner, 
5 R (H.L.) 105. Subscription by name or initials must 
be by the hand of the party, and the hand cannot be 
led ; but it was held that the hand of a subscriber of 
a deed was not led, although it had been held above the 
wrist, Noble, 3 R. 74. 
Deed consist- H a deed consists of only one sheet, it only requires 
ttSn oS^'Seet to be Subscribed by the grantor at the end of it, WiUiam- 
l&ln^}.^on, M. 16,955; SmUh, July 4, 1816, F.C. ; but, if 
i^®' it consists of more than one sheet, each page has to be 

signed by the grantor, and an informality in this respect 
in a deed, executed before the Conveyancing Act, 1874, 
came into operation, cannot be remedied. For instance. 
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a deed, executed prior to 1874 and consisting of seven 
pages, signed on the seventh page, and only initialed by 
the granters on the other pages, was held to be improba- 
tive under the Act 1696, c. 15, and conld not be validated 
under section 39 of the Conveyancing Act, 1874, Gardner, 
5 R (H.L.) 105. See M'Laren, 3 R 1151. 

With regard to the subscription of witnesses, it has to RemarkB on 
be observed that they must subscribe without having their ^tnesMs.^'^ ^ 
hands led, and that subscription by initials or by mark on murtroScnbe. 
the part of a witness is invalid, Meek, M. 16,806. Wit- witnesses 
nesses must know the grantor of the deed, or at least have granter.^^ 
oredible information that he is the person named in the 
deed, 1681, c. 5 ; WaJJcer, M. 16,896. The witnesses, before Witnesses 
they subscribe, must either see the granter subscribe, or P^lTsub- 
hear him acknowledge his sigmiture. The acknowledgment fc^no^ 
does not require to be to the witnesses in the presence of [^®^"*^' 
oach other, and the granter may subscribe in the presence ^^°JJ^®^*" 
of one witness, and acknowledge his signature to the other, ture does not 

° ° require to be in 

Bobertson, 2 S. 544: Hogg, 2 Macph. 848. With regard presence of 

, , , , ^r . ^ , . both witnesses. 

to the acknowledgment of signature necessary to authorise whatacknow- 
A person to sign as a witness, the law is that any suflS- den?*"^* ^ 
cient acknowledgment, in whatever form it may be, is all 
that is required ; the witnesses do not require to hear 
the party acknowledge by his own spoken words his 
subscription, Cummimg, 6 R 963. The witnesses do Witnesses do 
not require to sign in presence of the party, Oondie,^^^^^^ 
2 S. 432 ; and witnesses who have seen him subscribe "^^^^ j^ 
can sign either at once or ex intervallo at any time '^^^f*^ "f ® 

° •' granter sub- 

before the deed is founded on, or registered for preserva- scn'^* ^^j 

, ox omi sign at 

tion. In Stewart, 4 R 427, duplicate missives of sale ^f ?''^i®^f* 
heritage were signed, and on the purchaser repudiating 
the bargain four months afterwards, the seller asked two 
persons who were present when the deed was signed, 
but who were not called as witnesses, to sign the missive 
in her possession. A testing-clause was then filled in. 
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The Court held that the missive was probative and valid. 
Again, in Tener'a Trustees, 6 R. 1111, a granter signed a 
deed in presence of two persons, one of whom subscribed 
as a witness. On the grantor's death, the other person, 
although he had not been specially called as a witness, also 
signed the deed as a witness. The Court sustained the 
Witnesses who deed. But if wituesscs only hear a signature acknowledged 
a^oiSed^^ by the granter of a deed, it seems necessary that they 
miMt sign at gj^^^^ J gjgj^ ^A, the time of the acknowledgment. Lord Presi- 
dent M'Neil, in Hogg, 2 Macph, 848, remarked : — "There 
is no case that I am aware of to this effect, that a witness 
who attests a signature by reason of the acknowledgment 
of the party may adhibit his signature ex intervaUo after 
that acknowledgment is made. The statute requires that 
he shall sign at the time the acknowledgment is made, and 
very properly, because there might be great difficulty in 
knowing whether it was the deed that he acknowledged." 
Aithou^ wit- See also Gumming, 6 R. 963. The fact of a witness having 
estedinadeed, an interest under the deed does not operate as a disquali- 
qniSfi^. " fication to him, but the circumstance of the deed having 
been witnessed by an interested person is most important for 
the judge or the jury to consider, if it is suggested that the 
deed has been unduly impetrated, SiTnacms, 1 R 1247; and 
see Robertson, M. 16,879 ; Dickson on Evidence, § 695. 
Witnesses' Deods, cxccuted prior to 1874, did not require to contain 

desiffnfttions in> i*i* *i "i • /• ^ 

testing-oiause the namcs of the witnesses m the testmg-clause, if such 

sufficient. •» » .. . ••j. i •^^ a^ • i • 

designations were given m it, as along with their subscrip- 
tions, sufficiently identified them, M'Dougall, 2 R. 814. 
Not necessary It is uot, and ucvcr was, ncccssary for a witness to add to 
add "witness" his signature the word " witness," Blaniyre, 13 D. 40. 

to his signa* 
tore. 

Remarks on As already Stated, deeds executed after 1st October, 
anddesigna- 1874, do uot require to contain the writer's name and 
designation, but his name and designation required to be 
stated in deeds granted before that date. It was not 
necessary to insert the name and designation of the writer 



don. 
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before those of the witnesses, Evmig, M. 1352 ; and a 
deed was not invalid if it shewed who the writer was and 
designed him, although it did not state expressly that he 
was the writer of it, Johnston, 3 Macph. 954. Besides, it Not neceBsary 
was not necessary to give the name of the person filling wi&r of test- 
up the testing-clause when he was not the writer of the "*'*^ ^^' 
deed, White, M. 16,864. 

Although the place of signing of a deed is generally Piaoe and date 
stated, it is not a solemnity, nor is the date of signing, 
unless when the validity or the preference of the deed 
depends on its date, Wemyss, 1 W. and S. 140 ; Ersk. 3, 
2, 18. 

Erasures, mar&final additions, interlineations, deletions, Authentioa- 

, , , tion of era- 

and alterations on deeds, if in esaentialibns, require to be mrea* &c., in 
authenticated, which is usually done by taking notice of 
them in the testing-clause. If they are not authenticated 
(as they should be in all cases), the clauses vitiated or 
altered by them are held pro non scripto, the eflfect of 
which may be to render invalid the whole deed, or only 
that part in which the vitiation or alteration occurs. See 
Bell's Lectures on Conveyancing, yoL i. 67 et seq. See 
also Munro, 7 Macph. 250 ; Wilson, 7 Macph. 773 ; 
Hamilton, 8 Macph. 323 ; Cotton, 1 R. 488 ; CattanacKs 
Trustee, 11 R 972. 

A husband executed a settlement, by which he con- Ib the testing- 
veyed property to his children by his first marriage, and the'deS? ^ 
an annuity to his wife in the event of her surviving him. 
Both he and his wife signed the settlement, the testing- 
clause bearing that she signed '' in token of her consent 
to and approval of the foregoing settlement," and this was 
the only mention of her as a consenter. Affirming the 
judgment of the Court of Session, the House of Lords 
decided that the deed was probative, as the deed of the 

D 
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husband and wife, Durdop, 3 Macph. (H.L.), 46. It was 
contended that these words introduced matter foreign to 
the purpose of a testing-clause, but the House of Lords 
repelled the contention. *'The testing-clause/' said the 
Lord Chancellor, referring to the consent by the wife in 
the testing-clause, " is, by the law of Scotland, a part of 
the deed, and if that is so, then it is as much in the body 
Can a subBtan- of the deed as any other part of it" With the case of 
be iiuerted in Dunlop may be Compared that of Chambers' Trustees, 6 B, 
cUuie? ^' (H.L.), 151. In Chamhera' Trustees the testing-clause of 
a settlement mentioned that the deed was subscribed 
" with and under the e:tpress provision and declaration — 
viz., that the whole of the legacies, annuity, &c., shall be 
strictly alimentaiy, and shall not be arrestable or attach- 
able for the debts or deeds of the persons in whose favour 
the same are conceived,'' &c. The Court of Session held, 
inter alia, that the " express provision and declaration " 
was beyond the proper functions of a testing-clause. The 
case went to the House of Lords, where the judgment of 
the Court of Session was reversed, and Lord Gordon 
stated that he was prepared to hold, if it had been neces- 
sary for the decision of the case, that the restriction in 
the testing-clause was entitled to receive effect as part of 
the settlement, and that the judgment of the Court of 
Session was inconsistent with the decision of the House in 
the case of Dunlop. 

When a tert- The testiug-clause may be filled up by a party lawfidly 
t?mie?a™^^m possession of the deed, or interested in it, either 
immediately after execution, or ex irvtervaZlo at any time 
before the deed is judicially founded on, or is recorded 
for preservation. See Blair, 6 S. 5 1 ; Leith Banking Co., 
14 S. 332; Shaw, 13 D. 877; HiU, 9 Macph. 223; 
Veasey, 2 R. 748 ; MiUer, 4 R 87. 

Notarial NOTARIAL SUBSCRIPTION. — As has been stated above, 

execution. 
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deeds importing heritable title or containing, inter alia, 
obligations of " great importance/' by a party who could not 
write had, prior to 1874, to be signed on his behalf by two 
notaries before four witnesses. Deeds '' of great import- 
ance" were deemed to be bonds or obligations concern- 
ing sums beyond £8^ 6 s. 8d. ; if the deeds were for a 
smaller amount, or testamentary deeds dealing with move- 
able estate of whatever value, they could be executed for a 
party unable to write by one notary before two witnesses, 
Ersk. 3, 2, 10 ; Ersk. 3, 2, 23 ; Stair, 3, 8, 34, but see 
OaUeO/y, 6 D. 1. Since 1st October, 1874, any deed, 
whether relating to land or not, can be executed by one 
notary or justice of the peace before two witnesses for a 
person who is imable to write, section 41 of the Convey anc- Oonvfl^oiiig 

ing Act, 1874, having enacted : '' Without prejudice to the deciues one 
in* ii« •• notftiT or jus- 

present law and practice, any deed, mstrument, or writing, tioeof the 

whether relating to land or not, may, after having been Si^MMs to be 

read over to the grantor, be validly executed on behalf of JlJ^^not*" 

such grantor, who, from any cause, whether permanent or -"**• 

temporary, is unable to write, by one notary -public or 

justice of the peace subscribing the same for him in his 

presence and by his authority, without the ceremony of 

touching the pen, all before two witnesses, and the docquet 

thereto shall set forth that the grantor of the deed 

authorised the execution thereof, and that the same had 

been read over to him in presence of the witnesses. 

Such docquet may be in the form set forth in Schedule I 

hereto annexed, or in any words to the like effect." 

Before 1874 these points in connection with notarial Easentuu of 

,• r J A t 1 J. • • notarial Bub- 

execution had to be kept m view : — sonption prior 

(1.) The notaries had to know the party for whom they 1S7V* ^ ^^* 

subscribed, or have his identity certified to 

them. Act of Sederunt, 21st July, 1688. 
(2.) The party had to touch the pens of the notaries as 

a warrant for signing the deed, 1681, c. 5. 
(3.) The notaries subscribed nnico contextw each page 
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of the deed, and subscribed a docquet which 
had to be holograph of one of them, Hem/ry, 9 
Macph. 503. The docquet required to state 
that warrant was given them to sign, see BaJlas, 
K 16,839 ; Birrell, M. 16,846. 

(4.) The witnesses had — (a) to know the granter, or to 
have credible information that he was the 
granter of the deed ; (6) to see or hear 
authority given for the subscription; (c) to 
see the notaries subscribe ; and {d) to sub- 
scribe as witnesses to the subscription of the 
notaries. 

(6.) The notaries required to have no interest in the 
deed, Ferrie, 1 Macph. 291, and compare Qib- 
son, M. 16,879. 

(6.) A parish minister could, within his own parish, 

act as notary in the execution of testamentary 

writings, ErsL 3, 2, 23. 

Esaentiais of Since Ist October, 1874, these facts concerning notarial 

?CTiption«ib- execution imder section 41 of the Conveyancing Act, 

c^^^^874* 1874, require to be remembered : — 

(1.) The notary-public or justice of the peace requires 
to be satisfied of the identity of the granter of 
the deed. 

(2.) The deed before being subscribed has to be read 
over to the granter, and in the presence of two 
witnesses, which was formerly not essential. 

(3.) The notary or justice of the peace requires to sign 
each page in the presence of the granter and the 
witnesses. 

(4.) The witnesses require — (a) to know the granter or to 
have credible information that the party is the 
granter of the deed ; (6) to see or hear authority 
given to the notary-public or justice to sign ; 
(c) to hear the deed read over to the granter ; 
(c?) to see the notary or justice subscribe ; and 
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(e) to subscribe as witnesses to the subscription 

of the notary-public or justice. 
(5.) The notary or justice must sign a holograph 

docquet setting forth that the grantor of the 

deed authorised the execution thereof, and that 

the deed was read over to him, in presence of 

the witnesses. 
(6.) The notary or justice of the peace must have 

no interest in the deed, Ferrie, cited. 
(7.) A parish minister can still act as notary in the 

execution of testamentary writings within his 

own parish, and, in doing so, he can use the 

new form of docquet 

The form of docquet given in Schedule I of the Con- Form of doc- 
veyancing Act, 1874, is as follows : — grants 5^deed 

cannot write. 
By authority of the above-named and designed A B; who declares 

that he cannot write on account of sickness and bodily weakness 

[or never having been taught, or otherwise as tJie case may he}, I 

C D [design him], notary-public [or justice of peace for the county 

of {name it), or as regards toiUs or other testamentary tnitings executed 

by a parish minister as notary^public in his ovm parish, minister of 

the parish of {name it)}, subscribe these presents for him, he having 

authorised me for that purpose, and the same having been previously 

read over to him, all in presence of the witnesses before named and 

designed, who subscribe this docquet in testimony of their having 

heard [or seen] authority given to me as aforesaid, and heard these 

presents read over to the said A B. 

(Signed) A B, Notary-Public 

[or Justice of the Peace or Parish Minister]. 

E F, witness. 

G H, witness. 



CHAPTER III. 

PRIVILEGED WRITINGS ; OR, WRITINGS WHICH DO NOT 
REQUIRE THE STATUTORY SOLEMNITIES. 

Pn^eged Privileoed deeds or writings are those which are quite 
valid in law, although they are not executed with the 
statutory solemnities set forth in the preceding chapter. 
Privileged writings may be divided into these classes : — 
I. Writings iir Re Mebcatoria, 
II. Holograph WRiTiNGa 

III. Testamentary Writings. 

IV. Foreign Deeds. 



I. Writmgs in J. WRITINGS IN Re Mercatoria, — Writings in re mer- 

remercatona, ^ ° 

catoria are, according to Professor Bell, 1 Bell's Com. 342, 
" bills, notes, and checks upon bankers ; orders for goods, 
mandates, and procurations ; guarantees ; offers and accept- 
ances to sell, or to buy wares and merchandise, or to trans- 
port them from place to place; and, in general, all the 
variety of engagements, or mandates, or acknowledgments, 
which the infinite occasions of trade may require." Writ- 
ings in re mercatoria do not require to be attested ; they 
are valid if merely subscribed, and they may be subscribed 
either by name, or, if the grantor is in the habit of so 
subscribing, even by initials, or by cross or mark, Bryan, 
2 W. and S. 568; Fiery, M. 16,801; Thomson, M. 16,810; 
Broken, M. 16,803. The mark or cross is usually attested 
by a witness or witnesses, but such attestation is not neces- 
sary, Ker, 1803, Hume, 50 ; Craigie, 10 S. 510 ; Brown, 

M. 16,802; Kennedy, May 25, 1816, F.C. ; nor a for- 
38 
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tiari is it necessary that the initials should be adhib- 
ited before witnesses, Shepherd, M. 16,818 ; Thomson, M. 
16,968. 

An acknowledgment for cash advances apart from a mer- Exceptions, 
cantile transaction, Hamilton 8 Executors, SI D. 51 ; Pur- 
vis, 7 Macph. 764 ; an obligation of relief from payment 
of a bond, Grichton, M. 17,047; and a contract of service 
for two years, Stewart, 7 Macph. 544, have been held not 
to be writings in re ToerccUoria, See also M'Ad/ie, 
10 R 741. 

II. Holograph Writings. — Deeds which are entirely ii. Holograph 
holograph, or the substantial parts of which are holograph, 
do not require to be attested by witnesses, Stair, 4, 42, 6 ; 
Ersk. 3, 2, 22 ; Christie's Trustees, 8 Macph. 461 ; Mait- 
land's Trustees, 10 Macph. 79. A letter written and wiiat ia hoio- 

* graphofafirm? 

signed by a partner of a company in the firm's name is 

deemed holograph of the company, Nishet, 7 Macph. 1097; 

but a deed written by one of several parties and signed by Deed written 

them all, is not the holograph writ of those who only signed and signed by 

it, and will be valid against the writer of it only if the con- others. 

stitution of obligations against him is not dependent on the 

constitution of obligations against the othera See Dickson 

on Evidence, § 756, and authorities there cited. Writings Writings hoio- 

ii«Ai« .. graph of 

holograph of authorised agents are as binding as writings authorised 

____ asrents. 

holograph of the parties themselves, Whyte, 6 R. 699 ; 
and see Scottish Lands and Building Co., 7 R 756 ; 
Sindavr, 8 R. (JELL.) 78. A writing may be adopted as Adoption of 
holograph by a holograph statement to that effect. Thus, holograph. 
in the case of Oavi/ne's Trustee, 10 R. 448, an offer to feu 
land was neither tested nor holograph, but appended to 
the offerer's signature, and in his own handwriting, were 
the words " adopted as holograph ; " and the offer, in 
respect of this holograph adoption, was held to be holo- 
grapL 

If a deed sets forth that it is holograph, the statement ^'^^''^^{^^^.^°" 

acter of deed. 
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is held to be primd facie evidence of the fact, and the 

onus of shewing that it is not so is on the challenger. 

But if this fact is not stated, then the onus of proving 

that the deed is holograph is on the party who desires to 

uphold it, Anderson, 3 Macq. 180. 

Is subscription Of holograph deeds Stair says : " I£ they be not sub- 
essential to*. .. - It* 1 ^ 

boiognph scribed, they are understood to be incomplete acts from 
which the party hath resiled; yet if they be written m 
count-books, or upon authentic writs, they are probative. 
Holograph and resiling is not presumed," Stair, 4, 42, 6. The cases 
documents of Dv/nlop, 1 D. 912; SkinneVy 11 R 88; and Ooldie, 
subscription. 13 R 138, are all cases in which holograph testamentary 
deeds were held to be incomplete from want of the writer's 
signatura These cases establish the rule that holograph 
testamentary documents although superscribed, or with the 
writer's name in gremio, but not subscribed, are not 
valid, and that this defect cannot be cured by parole 
proof that the maker intended that the document should 
Whathoio- receive effect as a settlement. Dealing with Stairs 
yaiid though dictum that if holograph writings are '4n count-books 
^^ "^ * or upon authentic writs," they, though unsigned, are 
valid. Lord Shand said, in the case of Ooldie, that 
Stair "refers to entries in regular books, which never 
are subscribed or require subscription, to markings by 
the creditor on the back of a bond or other security 
of payments to account, and the like, entries which most 
commonly have no subscription, and not to testamentary 
documents, which have always been held to require subscrip- 
tion." Holograph markings by a debtor in an account- 
book kept by the creditor. Stair, 4, 42, 6 ; holograph 
receipts for partial payments indorsed on a bond, CW- 
rence, 2 B. Sup. 121 ; a holograph postscript to a holo- 
graph and signed letter, Wauchope, M. 16,965; a docquet 
holograph of a notary and containing in gremio his name, 
CuUen, M. 16,842, have all been held valid although not 
signed. 
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By the Conveyancing Act, 1874, § 40, every holograph Holograph ^ 
writing of a testamentary character is, in the absence of two excep- 
evidence to the contrary, deemed to have been executed or proye their 
made of the date it bears. Holograph acknowledgments of 
intimations of assignations also prove their H>wn dates, Oray 
Rob. Ca. 1. But other holograph writings, not attested 
and not in re mercatoria, are not probative of their dates, 
Ersk. 3, 2, 22 ; and see Dickson on Evidence, § 770. 

III. Testamentary Writings. — A. testamentary writing m. Te§ta- 
relating to moveable estate could, prior to 1st October, writinn. 
1 874, be executed for a person unable to write, by one beexeouted 
notary or the minister of the parish before two witnesses. uMEieto"* 
Since 1st October, 1874. a testamentary writing, relating-**- 
to moveable or to heritable estate, can be executed for a 
person unable to write, by a notary, or a justice of the 
peace, or the minister of the parish, before two witnesses. 
Conveyancing Act, 1874, § 41. 

By 24 and 25 Vict. c. 114, a testamentary writing of Authentioa- 
personal estate, made out of the United Kingdom by a made oat of or 
British subject, irrespective of his domicile at the date of Kingdom by 
the writing or at the time of his death, may be executed " ■« J • 
according to the forms required — {a) by the law of the place 
where the same is made ; or (6) by the law of the place 
where the maker is domiciled when the same is made ; or 
(c) by the laws then in force in that part of Her Majesty's 
dominions where the maker had his domicile of origin ; 
and a testamentary writing of personal estate, made in the 
United Kingdom by a British subject, wherever his 
domicile is then or at death, may be executed accord- 
ing to the forms required by the laws for the time being 
in force in that part of the United Kingdom where the 
same is made. Since 31st December, 1868, a testa- 
mentary writing affecting heritage may be validly executed 
in the forms allowed by 24 and 25 Vict. c. 114, with 
respect to testamentary deeds of personal estate, Consolida- 
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Adoption of 
informal writ' 
ings. 



tion Act, 1868, § 20, ConndVa Trustees, 10 Macph. 
627. 

In a formal testament, a testator can adopt as valid 
improbative writings already executed by him, or be may 
declare that writings, although not containing the ordinary 
solemnities, are to be read as part of his formally-executed 
settlement. Such writings, if identified in the manner set 
forth by the testator, are valid. See Gillespie, 10 S, 174, 
Young*8 Trustees, 3 Macph. 10 ; ^eirs, 6 R 1359 ; Bell's 
Lectures on Conveyancing, vol. i. 84-87 ; and Dickson on 
Evidence, § 758. 



IV. Foreign 
Deeds. 



IV. Foreign Deeds. — Among privileged writings may 
be included foreign deeds. With regard to such deeds 
there are two rules — (1) the lex rei sitoB governs the form 
of inter vivos conveyances affecting heritable estate; and (2) 
the lex loci actus governs the form of obligations regarding 
moveable estate. Deeds, not being irvter vivos con- 
veyances of heritage, executed abroad according to the 
solemnities of the place of execution receive effect in 
Scotland ; and, on the other hand, deeds, deficient in the 
solemnities required by the lex loci actus, will not be 
sustained by our courts, although they contain all the 
essentials of authentication demanded by our law, Dickson 
on Evidence § 995 et seq. But if a deed, although 
executed abroad, embodies a Scotch contract, it does not 
fall under the category of a foreign deed, and it is valid 
whether it is made — (1) according to the forms prescribed 
by our own statutes, or (2) according to the forms of the 
country where it is executed. See Lord President Inglis 
in Valery, 3 R. 966 ; Ersk. 3, 2, 39, 40 ; Purvis, 23 D. 
813. Conveyances inter vivos of heritage in Scotland 
must, to be effectual, be executed according to the require- 
ments of our law, Ersk. 3, 2, 40. An obligation, however, 
to convey land in this country, if executed according to the 
lex loci a>ctus, will sustain action against the granter and 
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his heirs in our courts. Weir, 1 S. 192. As above stated, a 
testamentary deed, relating to moveable or heritable estate, 
and executed out of the United Kingdom, of a British 
* subject, is valid, whether it is executed according to the lex 
domicilii, the law of the domicile of origin, or the lex loci 
actus. 

It may be noted that any deed executed after the com- Form of ex- 

■' , ecutmg deedii 

mencement of the Conveyancing (Scotland) Act, 1874, to by companiw 
which any company registered under the Companies Acts under the 
(for which see p. 206) is a party, is held to be validly Acts, 
executed in Scotland on behalf of such company if the same 
is either executed in terms of the provisions of these Acts, 
or is sealed with the common seal of the company, and 
subscribed on behalf of the company by two of the ordinary 
directors and the secretary of the company, and such sub- 
scription on behalf of the company is equally binding and 
effectual whether attested by witnesses or not, Conveyancing 
(Scotlauji) Act, 1874, § 56. See as to other special 
statutory forms of authentication, Bell's Lectures on Con- 
veyancing, vol. i. 97. 



CHAPTER IV. 



DELIVERY AND ACCEPTANCE OF DEEDS. 



Delivery of 
most deeds 
necessary. 



Deed in hands 
of granter 
presumed 
never to have 
been delivered, 
or to have been 
returned to 
him. 

Deed by 
several co- 
oblu^ants when 
held to be 
delivered. 



Possession of 
deed by 
(1.) granter's 
agent. 

(2.) grantee 
or grantee^s 
agent. 

(3.) common 
agent. 



In addition to being validly executed, most unilateral 
deeds, whether onerous or gratuitous, require to be delivered 
to the grantee, or to some one on his behalf, during the 
lifetime of the granter. For example, bonds and bills 
found in the custody of the granter are presumed to have 
been either not delivered at all or returned to him for a 
reason inconsistent with their remaining effectual. Stair, 
1, 7, 14 ; Dickson on Evidence, § 932. One of several 
co-obligants to a bond can resile from it at any time before 
it is delivered to the grantee or to some one on his behalf, 
M'GiU, M. 16,991 ; Cheyn, 2 B. Sup. 242 ; see M'Alister, 
1 R 166, 958. In the case of the Life Association of 
Scotland, 13 R. 910, a boud was signed by one of several 
persons who were to be co-obligants under it He died 
before all the other co-obligants signed the bond, and after 
his death, the bond, in a complete state, was delivered. 
The Court held that the implied mandate by the co- 
obligant, who had died, to deliver the deed in exchange for 
the money from the lenders fell by his death, and that, de 
facto, it was an undelivered deed at the date of his 
death. 

Possession of a deed by the granter's agent is not delivery ; 
but a deed in the hands of the grantee or the grantee's agent 
infers a presumption of delivery, which, however, may be over- 
come by contrary evidence, M' Asian, 21 D. 51 1 ; Martini Jk 
Co., 6 R. 343. If a deed is in the possession of the agent 
for both granter and grantee, it seems to be a question of 
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intention, to be proved as matter of fact^ whether there is 
delivery or not. See Maule, 4 W. and S. 58 ; Spence, 3 W. 
and S. 380 ; M'CrecUh, 22 D. 1551 ; Geddes, 24 D. 794. 
An agent acted for both lender and borrower in the case of a 
loan over heritable property, and he not only received the 
full loan from the lender, but also obtained a bond for it 
from the borrower. He, however, only paid part of the loan 
to the borrower. The agent died bankrupt, and thereafter 
his representatives delivered the bond to the lenders, who 
took infeftmoDt on it. The Court held that the bond was 
delivered ^u>oad the sum paid to the borrower, and un- 
delivered qrwad the balance, Mair, 12 D. 748. When a (4.) Neutral 
deed is in the custody of a neutral party, who is not agent 
for the granter and the grantee, the presumption is in favour 
of delivery if it is onerous, but the granter of a gratuitous 
deed, which is in such custody, can recall it during his life- 
time, there being delivery if there is no recall, Ersk. 3, 2, 
43. In the absence of evidence as to the time of delivery. Time of 
the presumption is that it took place at the date of the 
deed, Gordon, M. 11,161. 

A person may take a deed in name of a third party. Undelivered 
If such deed is not delivered, he may cancel it, or get anameofathird 
new deed in which he himself or another is named as^™*^ 
grantee ; and, if the deed in name of the third party remains 
under the control of the person who obtained it, the right 
of the grantee under it corresponds to a right in his favour 
under a mortis cauaA deed. The deed may be revoked 
specially or, it may be, by implication ; but if not so 
revoked, the grantee, on the death of the party who secured 
the deed, will be entitled to it, HUlj M. 11,580 ; BaZvaird, 
Dec, 5, 1816, F.C.; Walker's Exemtor, 5 R. 965. To 
this rule, however, there is this exception, that if a deed is 
taken by a person in name of his creditor, it is effectual to 
the creditor without delivery, NimmOy M. 7740, and other 
authors cited in Dickson on Evidence, § 956. 

These are equivalents to delivery : — Equivalents 

to delivery. 
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(1.) The recording of a deed in its nature irrevocable, 
with the granter's consent, in a public register, 
M'Intosh, Jan. 28, 1812, F.C. ; Tennent, 7 
Macph. 936. See Burnet, 2 Macph. 929; 
Leckie, M. 11,581. Registration for preserva- 
tion only is not necessarily and per se delivery, 
see Lord Deas' judgment in Tenv,ent 

(2.) Intimation of the assignation of a deed, M^hwrg^ 
M. 845. 

(3.) The acting on a deed, as by using diligence in the 
grantee's name, Bide, M. 6548. 
Deeds effect- These deeds are eflTectual without delivery : — 

ual without , . . , . 

deiiyery. (1.) Deeds Containing a clause dispensing with delivery, 

and deeds accessory to such deeds, Ersk. 
3, 2, 44 ; BeU's Prin. § 24 ; MeM, M. 16,999. 

(2.) Testamentary writings, Ersk. 3, 2, 44 ; Dickson on 
Evidence, § 920. 

(3.) Deeds by the grantor in feivour of his children, and 
deeds in favour of the grantor's wife, because 
the grantor is the legal custodier of deeds in 
favour of his children and his wife, Ersk. 3, 
2, 44; Dickson on Evidence, § 921, 922. 
Under this rule fall deeds by the grantor in 
favour of his forisfEimiliated and natural children, 
and deeds by mothers in feivour of their children, 
ErsL 3, 2, 44; Monro, M. 5052; Aik&nhead, 
M. 16,994 ; Hamilton, M. 4098. A deed by 
a wife in favour of her husband requires delivery. 
Lady Bathgate, M. 6077 ; see also Evrh- 
Patrick, 1 R. (H.L.) 37. 

(4.) Deeds in which the grantor has a reserved right; 
because he is presumed to retain possession for 
his reserved interest, Ersk. 3, 2, 44. See 
Dickson on Evidence, § 923. 

(5.) Deeds executed in implement of an antecedent 
obligation, Cormack, 7 S. 868. 
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(6.) Bilateral contracts which have been signed by parties, 
Ersk. 3, 2, 44; Dickson on Evidence, § 925. 
This rule applies to mutual deeds executed in 
duplicate, Bobertaon's Trustees , 1 R. 323. 

(7.) Discharges or transferences written on deeds are, it 
is thought, effectual without delivery, Carrick^ 
M. 17,009; Dickson on Evidence, § 926. See 
also Cochrane, M. 12,714. 

Delivery is effectual against the grantor whether it is Acceptance 
made with or without the grantee's knowledge or consent, 
Stair, 1, 10, 5; Borthwick, M. 7735; but the grantee 
of a deed is not bound by the obligations with which it is 
burdened until he accepts it, which he may do either 
expressly by his written or verbal declaration, or impliedly 
by his acts, Ersk. 3, 2, 45. 



CHAPTER V. 

HOMOLOGATION AND BEI INTERVENTUH AS OBVIATING 
DEFECTS IN THE AUTHENTICATION OF DEEDS. 

Deeds invalid Deeds in themselves invalid, because wanting some of 
fttedbyhomo- the legal Solemnities, may yet be valid in respect of 
ii^r^mua!^^ homologation or rei interventus, " It may be observed/* 
Homologation, g^^yg Erskine, " as to all obligations arising from contiuct, 
that though they labour under legal nullities, they may 
become effectual by the posterior approbatory acts of the 
granter, or, in the style of our law, by acts of homologation; 
for since it imports not whether the consent essential to 
contracts be expressed by word, writing, or facts, nor 
whether it be given at the time of entering into them or 
afterwards, every act done by the granter after their date 
which implies approbation supplies the want of an original 
legal consent," Ersk. 3, 3, 47. Bell says that homologa- 
tion is '* that assent or approbation of a deed, conveyance, 
settlement, or contract, which is inferred from circum- 
stances; supplying, in the case of the obligor or granter, 
the want of legal evidence of consent, and establishing as a 
recognised engagement a contract defectively entered into ; 
or giving sanction and effect to a conveyance or settlement 
against which exception might be taken. . . . Homologa- 
tion may be either by the subsequent approbation of the 
granter or maker of the obligation, deed, or settlement ; or 
by the acquiescence of one who, having an interest adverse 
to it, confirms what has been done. Homologation of the 
former kind bars locus pomitenticB; homologation of the 
latter bars all exceptions otherwise competent. When the 
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original party homologates, he either ratifies a deed or 
obligation already executed, but imperfectly, or he adopts 
and gives effect to what would otherwise be null. When 
there is already an obligation existing, though imperfect or 
subject to exception, homologation may have the effect of 
confirming it as good from the first. Where the deed or 
obligation is null, homologation acts only as the adoption of 
what is reduced to an intelligible and precise shape, but is in 
no degree binding ; and the binding effect has in this case no 
retrospect," 1 Bell's Com. 140; GcM, 17 D. 1027. Homo- 
logation has also been defined *' as the assent or approval 
which the grantor of a deed, or one to whose interest any 
writing or transaction is prejudicial, interpones to it by his 
own or his agent's posterior act, so as to exclude an 
objection which otherwise would have been competent to 
him," Dickson on Evidence, § 850 ; see also Bell's Prin. 
§ 27. Like homologation, r&i interventvs bars locus 
pcenitenticB from an obligation in a deed which has been 
executed without the ordinary solemnities. Rei interventus Bei uuerven- 
'' is inferred from any proceedings not unimportant on the 
part of the obligee, known to and permitted by the obligor 
to take place on the faith of the contract as if it were per- 
fect ; provided they are unequivocally referable to the agree- 
ment, and productive of alteration of circumstances, loss, or 
inconvenience, though not irretrievable," Bell's Prin. § 26. 



Homologation. — Homologation may be express or Homoiogatioii 
implied, — express, as when the defective deed is ratified by S^unpUe^'*^" 
a probative deed ; implied, as when the grantor's acts shew 
that he assented to it. An example of express homologa- Exampieg of 
tion is shewn in Callander, 2 Macph. 291, where a bond of ^^°'*^^*^°"- 
provision in favour of younger children, which per se was 
invalid firom want of proper authentication, was held as valid 
in respect of it having been recognised by the granter in 
subsequent probative writings. If marriage follows on the 
faith of an antenuptial contract defective in authentication, 

E 
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the contract is irreducible, except on the ground of forgery, 
and that whether the contract is signed only by the husband 
and the wife's father, and, through accident, not by the wife> 
Falconar, 8 S. 312 ; Wemyases, M. 9174. Although deeds 
granted by a married woman may be invalid, she can homo- 
logate them in viduity, and deeds by a married woman will be 
effectual against both her husband and her heir by their homo- 
logation of them, Ersk. 3, 3, 47; Mitchell, M. 5711 ; Orant, 
8 S. 60G. A deed by a minor, without the consent of his 
curators, may be homologated by him after majority, Hume, 
M. 5 6 8 8. Whilst a deed may be reduced on the ground that it 
was impetrated by fraud or force and fear, — yet pleas of fraud 
or offeree and fear can be barred by homologaition, M'Michan, 
1 D. 1085 ; Orant, M. 16,509 ; M'Kenzie, 8 R. (H.L.) 8. 
EsMontiaiBof To fouud effectually the plea of homologation against a 

homoloeatioR. i^i.* i i*^ ji i 

defective deed, it must be shewn : — 

(1.) That the party alleged to have homologated was of 
full legal capacity — e,g,, not a pupil ; nor a 
minor under curatory, Brodie, 5 S. 900 ; nor an 
idiot, Morton, Feb. 11, 1813, F.C. 
(2.) That the deed alleged to have been homologated, 
as well as the state of matters affected by it, was 
fully known to the party, Johnstone, 4 S. 234 ; 
Selkirk, 16 D. 715 ; Paterson, 4 Macph. 706 ; 
Logan, 7 S.L.R. 40. 
(3.) That the party assented directly and unequivocally 

to the deed, 1 Bell's Com. 140. 
(4.) That, if the assent was given by acts, these acts can 
be fairly ascribed to the approbation of the deed, 
and to no other cause, 1 Bell's Com. 140 ; Ersk. 
3, 3, 48. 
Signature by Signature as a witness does not, as a rule, imply homolo- 
not!*M a rok! gation of the deed by the witness ; but when a marriage-con- 
SSln ofT^""" tract is signed by the bride's father or brother, there is a 
presumption that he knew and approved of the deed, 
Davidson, M. 5652 ; Johnstone, M. 5657. 



deed. 
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Homologation sanctions the whole deed ah initio^ unless Effect (i.) .of 

- . II- homologation. 

when it is divisible into parts, in which case homologation 
of a separate part may not infer homologation of the whole, 
Sted, M. 5669 ; PrimroBe, M. 5702; 1 Bell's Com. 141. 
But in the case of a deed intrinsically null, such as that of a (?.) Of adop- 
pupil, the homologation, or rather adoption, operates not retro 
to the date of the deed, but only from the date of the approba- 
tory acts, GoK, 1 7 D. 1 027. See also M'Kenzie, 8 R (H.L.), 
8. Further, homologation binds the person homologating and 
those who are bound to recognise his acts. Homologation on 
the part of one does not bind third parties entitled to rely 
on a real right. Thus, a debtor may homologate a defective 
heritable bond, but the bond is not an effectual real right in 
favour of the grantee as against the other creditors of the 
granter, Liddie, M. 5721 ; and see Harkneas, 11 S. 760. 

Ret Intervsntus. — Bei interventus will overcome patent ^^ interyetuut 

* cures objeo- 

or latent informalities in a deed. Thus, deeds signed by tions, patent 

" or latent. 

parties without further authentication, Orant, 5 S. 317; patent 
Johnston, 6 D. 875 ; deeds Signed by initials or mark ^^J««**^"^ 
without witnesses, Macarthur, M. 15,181; M'NeiU, Hume, 
103; mutual deeds signed only by one party, Ballanthie, 
8 R 959 ; or even bilateral deeds which both parties have 
neglected to sign, Gordon, Hume, 806 ; Orieve, M. 5961, 
can be validated rei interveniu-. Rei interventus will also 
make valid a deed to which there is a latent objection, intent 

^ objeotionB. 

Thus, a deed may be ex fade in proper form, but the 
witnesses may neither have seen the granter subscribe nor 
have heard him acknowledge his signature ; and rei inter^ 
ventvs will cure such defects, Martin, 6 S. 869. 

To validate a deed by rei interventus, it is essential : — Essentials of 
(1.) That the deed shews consensus in idem pUicitum, 

Buchanan, 5 R (H.L.) 69. 
(2.) That the acts, positive or negative, averred as con- 
stituting the alleged rei inierimUus, are unequi- 
vocally referable to the deed, 1 Bell's Com. 346, 
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PhUip, 7 Macph. 859 ; Kirkpatrick, 8 R. 327; 
BaUantyne, 4 D. 419 ; and that they are 
not too remote to found the plea, Oardner, 
5 R 638. In Gardner, an agreement, defec- 
tive in solemnities, was entered into for a lease 
of certain quarries. The lease was granted, 
but was reduced on the ground of fraud. The 
tenant brought an action to enforce the agree- 
ment, averring, inter alia, that he and his son 
had given up business in which they were 
previously engaged in order that they might 
carry on the working of the quarry. The Court 
decided that the giving up of the business was 
too remote to found the plea of rei interventus. 
(3.) That the party who pleads rei interventus is 
placed, in consequence of having relied on the 
deed, iu circumstances by which his interest 
would suffer if the deed was not implemented, 
Hamilton, 3 S. and M'L. 127. 
(4.) That the obligor knew of the obligee's acts, or must 
necessarily be held to have had them within 
contemplation when he entered into the deed, 
Gardner, 5 R. 638. 
Even a verbal agreement, followed by rei interventus, 
dispenses with the necessity for writing in those cases in 
which, apart from rei interventus, writing is an essential. 
But the agreement in such cases has to be proved by writ 
or oath of party ; the acts constitutiDg rei interventus 
can be proved prout de jure, Gowans, 24 D. 1382. Thus, 
a verbal lease for a period of years will be held as valid 
against the grantor and his heir if it is followed by rei 
interventus, which caonot fairly be ascribed to a right of 
possession from year to year. The agreement of lease must 
be proved by writ or oath ; the acts constituting rei inter- 
ventus can be proved ^>?'ott^ de jure. See Dickson on 
Evidence, § 832 e^ seq. 



CHAPTER VI. 

STAMPING OF DEEDS. 

In preparing a deed or writing for execution, the convey- Conyeyancor 
ancer has to determine whether it requires a stamp, and, if mine whether 
so, what amount of stamp duty and kind of stamp are necessary to a 
essential to its validity ; and, in considering a deed already 
executed, he has to determine whether it requires a stamp, 
and, if so, whether it is duly stamped in accordance with 
the law in force at the time of its execution. The Stamp The stamp 
Act, 1870 (33 and 34 Vict. c. 97) consolidated the law reflating 
regarding the stamping of deeds ; and it, as amended and stamps, 
altered by subsequent enactments, regulates the subject 
under consideration. By section 10 of the Stamp Act, Facts affecting 
1870, all the facts and circumstances affecting the liability dutv to be set 
of any instrument to ad valorem duty, or the amount of ^ m ee . 
the ad valorem duty with which any instrument is chai*ge- 
able, must be fully and truly set forth in the instrument ; 
and by section 17 it is enacted that — "No instrument Unstamped or 
executed in any part of the United Kingdom, or relating, deed invaM 
wheresoever executed, to property situate, or to any matter cSSud^pro- 
or thing done or to be done, in any part of the United prov^twts^ 
Kingdom, shall, except in criminal proceedings, be pleaded ite^p^^l^ 
or given in evidence or admitted to be good, useful, or 
available in law or equity, unless it is duly stamped in 
accordance with the law in force at the time when it 
was first executed." In addition to being available in 
criminal proceedings, an unstamped or understamped deed 
can be used to prove facts collateral to its purpose, 
Maitkeson, 6 Bell's Ap. Ca. 374, or by a witness to refresh 
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his memory when it is competent to prove by parole the 
matter which it sets forth, Dickson on Evidence, § 988. 
Every condition of sale framed with the view of precluding 
objection or requisition on the ground of absence or insuffi- 
ciency of stamp on any instrument executed after the passing 
of the Customs and Inland Revenue Act, 1888 (51 Vict. c. 
8), and every contract, arrangement, or undertaking for 
assuming the liability on account of absence or insufficiency 
of stamp on any such instrument or indemnifying against 
such liability, absence, or insufficiency are void, 5 1 Vict. c. 
8, § 20. If a stamp, by any word or words on the face of it, 
is appropriated to any particular description of instrument, it 
cannot be used for any iustrument of any other description, 
and an instrument falling under the particular description 
to which any stamp is so appropriated, is not duly stamped, 
unless it is stamped with the stamp so appropriated, Stamp 
Act, 1870, § 9. But by section 47 of 44 Vict. c. 12, 
stamp duties of one penny, which may be denoted by 
adhesive stamps not appropriated, may be denoted by 
penny postage stamps. Except in cases when the Stamp 
Acts provide to the contrary, all duties are denoted by 
impressed stamps, not by adhesive stamps, Stamp Act, 
1870, § 23. Adhesive stamps may be used for an agree- 
ment liable to the duty of sixpence, § S6 ; for a bill of 
exchange payable on demand, §§ 50, 54 ; for bill of 
exchange or promissory note drawn or made out of the 
United Kingdom, § 51 ; for a charter-party, § 66; for a 
contract note, § 69 ; for certified copies or extracts from 
Register of Births, &c., § 80 ; for delivery orders and 
warrants for goods, § 89 ; for a lease for a definite term less 
than a year of a dwelling-house at a rent not exceeding ten 
pounds per annum, or of any furnished house or apart- 
ments, § 99 ; for a notarial act, and protest of a bill of 
exchange or promissory note, § 116 ; for policy of insurance 
for compensation for accident, § 119 ; for proxy and voting 
paper, § 102 (2); for a receipt, § 121; for request to 
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purser or officer of mining company on cost book system, 
to enter or register transfer of share or part of share, or 
notice of such transfer, § 128. 

Impressed stamps denote one of three kinds of stamp Duties denoted 
duty :- ^a"^ 

(1.) Ad valorem duty — i,e., duty graduated with refer- 
ence to the amount or value of consideration 
under the document. 
(2.) " Deed " duty, the amount of which is ten shillings. 
By the schedule to the Stamp Act, 1870, a 
" deed " of any kind whatsoever, not described 
in the schedule, is liable to duty of ten shillings. 
None of the Stamp Acts explain the term 
" deed ; " but, according to Professor Mont- 
gomerie Bell, "any writing in the form of a 
deed, containing narrative and subsumption, 
followed by present act and deed, and clause 
of registration, will be liable in deed duty," 
Lectures on Conveyancing, vol. i. 205. Such a 
writing is, however, only liable to " deed " duty 
if it is not specially stated in the schedule what 
the duty for it is, or if it is not specially 
exempted from stamp duty. 
(3.) Specific fixed duties, which are confined to docu- 
ments of certain names or classes. 
These rules about the stamping of deeds may be found Rules with 
useful : — (1.) A deed, stamped with a stamp of the proper stamping of 
denomination but representing a larger duty than it 
requires, is valid. (2.) If the subject-matter of the deed 
is single, although the parties to it are numerous, one 
stamp is sufficient for the deed. Thus, if the personal 
obligation for payment in a bond and disposition in 
security is undertaken by a husband, and the heritable 
subjects are disponed by his wife, the deed requires only 
one stamp applicable to a heritable bond. Brown, 9 S. 
136. See also Johnston A Co., 1801, M. App. Writ. 
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No. 5; Fleming, 21 D. 982. (3.) If a deed embraces 
separate and distinct transactions, each transaction requires 
a separate stamp. For example, a marriage-contract which 
contains a bond of annuity in favour of a wife, and dispones 
land to children, is liable to duty in respect not only of the 
annuity, but also of the conveyance of heritage, Stamp 
Act, 1870, § 8. Similarly, an instrument of protest of 
several bills requires as many stamps as there are biUs, 
Barbour, 2 S. 328 ; Corrie, 6 S. 268 ; Napier, 6 S. 600. 
(4.) If several distinct deeds are written on the same 
paper, a stamp is required for each of them, Stamp Act, 
1870, § 7. (5.) K any material alteration is made on a 
deed after its execution, it requires a new stamp, Dickson 
on Evidence, § 975. (6.) Whether any and what stamp 
duty is chargeable, is determined by the true nature of the 
transaction set forth in the deed. Belch, 4 R 592 ; Oibb, 
8 R. 120 ; Conmiissionera of Inland Revenue, 8 R 389. 
(7.) If an agreement is contained in several letters, only 
one of the letters requires to be stamped, Orant, 15 M. 
and W. 737. (8.) If a foreign deed is not stamped accord- 
ing to the lex loci coniractus, that fact will not invalidate 
it in this country on the ground that British Courts cannot 
take notice of the revenue laws of a foreign state; but 
deeds executed in a British colony, it seems, require to be 
stamped according to the law of the colony. See Dickson 
on Evidence, § 977, and authorities there cited. (9.) It 
is para judids to enforce the Stamp Acts, and the 
objection that a deed is not properly stamped may be 
stated at any stage of the cause; and, the objection 
if raised, cannot be waived of consent of parties, Home, 
14 S. 898; Cadzow, 5 Mur. 99; and see Cowan, 10 
Macph. 735. 

It has been laid down that the party who seeks to bring 
an instrument within the Stamp Acts must shew clearly 
that it falls within them, and that no intendments can be 
made in favour of the liability, PhiUipa, 13 L. J. Ex. 212. 
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Certain deeds are specially exempted firom stamp duty, and 
among these are the following: — (1.) Transfers of shares 
in the government or parliamentary stocks or funds. 
(2.) Instruments for the sale, transfer, or other disposition, 
either absolutely or by way of mortgage, or otherwise, of 
any ship or vessel, or any part, interest, share, or property 
of or in any ship or vessel. (3.) Instrument of apprentice- 
ship, bonds, contracts, and agreements entered into in the 
United Kingdom for or relating to the service in any of 
Her Majesty's colonies or possessions abroad of any person 
as an artificer, clerk, domestic servant, handicraftsman, 
mechanic, gardener, servant in husbandry, or labourer. 
(4.) Testaments, testamentary instruments, and dispositions 
Tnortis cauoA in Scotland. (5.) Bonds given to sheri£b or 
other persons upon the replevy of any goods or chattels, 
and assignments of such bonds. (6.) Commissions granted 
to officers of militia, yeomanry, or volunteers. (7.) Instru- 
ments made by, to, or with the Commissioners, or the 
First Commissioner, of Her Majesty's Works and Public 
Buildings, for any of the purposes of the Act 15 and 16 
Vict c. 28, vide Schedule to Stamp Act, 1870. (8.) 
Deeds relating solely to the sequestrated estate of a bank- 
rupt, 19 and 20 Vict. c. 79, § 184. (9.) Dispositions 
which a debtor is ordained to execute in terms of the 
Cessio Acts, 6 and 7 Will. IV. c. 56 ; 43 and 44 Vict. c. 
34, § 11. (10.) Instruments or documents in pursuance 
of Building Societies' Act, or of rules of building societies 
(but not mortgages) 37 and 38 Vict. c. 42, § 41. (11.) 
Documents required or authorised by Friendly Societies' 
Act or rules, 38 and 39 Vict. c. 60, § 15 (2). For other 
deeds exempt from stamp duties, see Parliament-House 
Book voce Stamp Duties. 

The Stamp Act, 1870, provides that the Commissioners Adjudication 
of Inland Bevenue may be required by any person toSutie*.^ 
express their opinion with reference to any executed 
instrument on the question whether it is chargeable with 
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any duty, and, if so, with what amount it is chargeable. 
In adjudicating the stamp duty of a deed, the Com- 
missioners can call for an abstract of the deed, and such 
evidence as they deem necessary, in order to shew to 
their satisfaction whether all the facts and circumstances 
affecting the liability of the instrument to duty, or the 
amount of the duty chargeable thereon, are fully and truly 
set forth. If they are of opinion that a deed submitted to 
them for adjudication is not chargeable with any duty, it 
can be stamped with a stamp denoting the fact of its non- 
liability to duty ; and if they are of opinion that it is 
chargeable with duty, they assess the duty with which it is 
chargeable, and when the deed is duly stamped in accord* 
ance with the assessment of the Commissioners, it may also 
be stamped with a particular stamp denoting that it is duly 
stamped. Every deed stamped with the particular stamp 
denoting either non-liability to duty, or the fact that it is 
duly stamped, is available for all purposes, notwithstanding 
any objection relating to duty. But if the stamp duty of 
a deed has been assessed by the Commissioners, it will not, 
if it is unstamped or insufficiently stamped, be stamped 
otherwise than in accordance with the assessment of the 
Commissioners. Securities for money or stock without limit, 
and unstamped instruments which cannot be stamped after 
execution, will not be adjudicated by the Commissioners. 
A person, dissatisfied with the assessment of Commissioners, 
can, within twenty-one days after the date of the assess- 
ment, and on payment of duty in conformity therewith, 
appeal to Her Majesty's Court of Exchequer — i.e., the 
Court of Session, and may for that purpose require the 
Commissioners to state and sign a case, setting forth the 
question on which their opinion was required, and the 
assessment made by them. If the appellant shews the 
Court that the assessment is erroneous, the Court orders 
any excess of duty to be repaid by the Commissioners to 
the appellant, §§ 18-21. 
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Some deeds which require to be stamped cannot be After-stamp- 
stamped after execution ; some deeds which require to be 
stamped can be stamped within a short time of their 
execution ; but most of the deeds which require to be 
stamped can be stamped at any time after their execution. 
Thus, inland bills and promissory notes cannot be stamped 
after execution, unless they have an impressed stamp of 
sufScient amount but improper denomination, when they may 
be properly stamped, if not then payable, under a penalty 
of £2, and if then payable, under a penalty of £10, Stamp 
Act, 1870, § 53. Receipts, not stamped or not properly 
stamped, can be stamped with an impressed stamp within 
fourteen days after they have been given, under a penalty 
of £5, and after fourteen days and within a month after 
they have been given, under a penalty of £10, § 122. As 
to after-stamping of articles of clerkship, charter-party, 
foreign securities, policy of sea insurance, and attested 
copies of or extracts of and from various deeds, see 
Parliament-House Book voce Stamp Duties. But the pro- 
visions regarding the stamping of deeds after execution 
contained in sections 15 and 16 of the Stamp Act, 1870, 
as amended by section 18 of the Customs and Inland 
Revenue Act, 1888 (51 Vict c. 8), apply to the large 
majority of deeds. Section 15 of the Stamp Act, 1870, 
provides — " (1.) Except where express provision to the con- 
trary is made by this or any other Act, any unstamped 
or insufficiently stamped instrument may be stamped, after 
the execution thereof, on payment of the unpaid duty, and 
a penalty of £10, and also by way of further penalty, 
where the unpaid duty exceeds £10, of interest on such 
duty, at the rate of £5 per centum per annum, from the 
day upon which the instrument was first executed up to 
the time when such interest is equal in amount to the 
unpaid duty ; and the payment of any penalty or penalties 
is to be denoted on the instrument by a particular stamp ; 
(2.) Provided as follows : — (a.) Any unstamped or insuffi- 
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ciently stamped instrument which has been first executed 
at any place out of the United Kingdom, may be stamped 
at any time within two months after it has been first 
received in the United Kingdom, on payment of the unpaid 
duty only. (6.) The Commissioners may, if they think fit, 
at any time within twelve months after the first execution 
of any instrument, remit the penalty or penalties or any 
part thereof." Section 16 provides — "(1.) Upon the pro- 
duction of an instrument chargeable with any duty as 
evidence in any court of civil judicature in any part of the 
United Kingdom, the officer whose duty it is to read the 
instrument shall call the attention of the judge to any 
omission or insufficiency of the stamp thereon, and if the 
instrument is one which may legally be stamped after the 
execution thereof, it may, on payment to the officer of 
the amount of the unpaid duty, and the penalty payable by 
law on stamping the same as aforesaid, and of a further 
sum of £1, be received in evidence, saving all just excep- 
tions on other grounds. (2.) The officer receiving the said 
duty and penalty shall give a receipt for the same, and 
make an entry in a book kept for that purpose, of the pay- 
ment and of the amount thereof, and shall communicate 
to the Commissioners the name or title of the cause 
or proceeding in which, and of the party from whom, 
he received the said duty and penalty, and the date 
and description of the instrument, and shall pay over to 
the Receiver-General of Inland Revenue, or to such other 
person as the Commissioners may appoint, the money 
received by him for the said duty and penalty. (3.) 
Upon production to the Commissioners of any instrument 
in respect of which any duty or penalty has been paid 
as aforesaid, together with the receipt of the said officer, 
the payment of such duty and penalty shall be denoted 
on such instrument accordingly." On these two sections 
(15 and 16) of the Stamp Act, 1870, section 18 of the 
Customs and Inland Revenue Act, 1888, has made im- 
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portant amendments by enacting — " (1.) The following 
provisions shall have effect in relation to instruments 
executed after the passing of this Act" (i.e., 16th May, 
1888) ''which are chargeable with ad valorem duty as 
specified in the first schedule hereto, 
"(a.) The instrument, unless it is written upon duly 
stamped material, shall be duly stamped with 
the proper ad valorem duty before the expira- 
tion of thirty days after it is first executed, or 
after it has been first received in the United 
Kingdom in case it is first executed at any 
place out of the United Edngdom, unless the 
opinion of the Commissioners of Inland Revenue, 
with respect to the amount of duty with which 
the instrument is chargeable, has, before such 
expiration, been required under the provisions of 
§ 18 of the Stamp Act, 1870. 
'' (b.) In case the opinion of the said Commissioners with 
respect to any such instrument has been required, 
the instrument shall be stamped in accordance 
with the assessment of the Commissioners within 
fourteen days after the date of notice of such 
assessment. 
"(c.) If any such instrument is not duly stamped in 
conformity with the foregoing provisions, the 
person on that behalf specified in the first 
schedule hereto shall forfeit the sum of £10, 
and in addition to the penalty payable by law 
on stamping the instrument there shall be paid 
an additional penalty equivalent to the stamp 
duty thereon, unless a reasonable excuse for the 
delay in stamping, or for the omission to stamp, 
or the insufficiency of stamp, be afforded to the 
satisfaction of the said Commissioners, or of the 
court, judge, arbitrator, or referee before whom 
it is produced. 
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"(2.) Sub-section 2 of section 15 of the Stamp Act, 
1870, shall be read as if the words 'thirty days' were 
substituted in provision (a) for the words *two months/ 
and the word * three ' were substituted in provision (b) for 
the word ' twelve.' '* 

The instruments, specified in the first schedule of the 
Customs and Inland Revenue Act, 1888, include — (1) 
bond, covenant, or instrument of any kind whatsoever, being 
the only or principal or primary security for any annuity 
(except upon the original creation thereof by way of sale 
or security), or of any sum or sums of money at stated 
periods, not being interest for any principal sum secured by 
a duly stamped instrument, nor rent reserved by a lease 
or tack, or being a collateral or auxiliary or additional or 
substituted security for any of the purposes mentioned 
where the principal or primary instrument is duly stamped ; 
(2) conveyance or transfer on sale of any property (except 
stock of the Governor and Company of the Bank of Eng- 
land) ; (3) lease or tack ; (4) mortgage, bond, debenture, 
covenant, and warrant of attorney to confess and enter 
up judgment, and transfer or assignation of such ; (5) 
equitable mortgage ; (6) settlement, which term does not 
include testamentary writings which are, as already stated, 
exempt from stamp duty. 

The following are some of the principal stamp duties : — 

1. Affidavit or statutory declaration made under 5 and 6 

WilLIV. c. 62, £0 2 6 

Exemptions, Those made under Revenue Acts ; 
required by law and made before J. P. ; made 
on application for Patent^ and various others. 

2. Agreement — 

Not containing registration clause, . . .006 

If containing such, . . . . . 10 

For Lease see No. 44. 

3. AUocatlon of Fen-dnty, Memorandum of — 

Where there is no augmentation, . . .006 

Where there is augmentation — the same duty, and 
also conveyance on sale duty. 
4 AUotment^ Letter of, . .001 
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•5. Appotntnitiit^ not by a Will, of a new Tnutee, or to a 

share or interest in any property, . ^£0 10 

If it oontaiiis also a coaveynnoe of property, duty 
on the oonveyanoe must alao be paid. 
Of a gamekeeper, . . . 10 

<>. Appraliement or Valuation of property, repairs, dilapi- 
dations, &c. — 
Amount not exceeding £5, . .003 

For every £10 up to X40, . .006 

Exceeding ^£40, not exceeding £bO, . . .026 

From £50 up to £200 ; 58. for every £100. 
From £200 to £500, . . . . 15 

Above £500, . . . . .10 

Appraiser most, within 14 days, write out in 
words and figiires a duly stamped appraisement ; 
party receiving or paying for one not written out 
and stamped is liable to a penalty of £20. 
Exemptions. Any made for — 

(1.) One party and not obligatory in law. 
(2.) Admiralty purposes. 
(3.) Legacy or succession duty purposes. 
(4.) Executry purposes. 
7. Apprentloeslilp, Instrument of — 

Where no premium or consideration, . .026 

In othdr cases, 58. ad valorem on every £5, or frac- 
tion of £5, of consideration. 
S. Aailgnatlon — 

Of a bond and disposition in security, mortgage, 
bond, or debenture (not being a marketable 
security), 6d. per £100 ad valorem. 
Transfer to complete appointment of a new 

trustee,~no higher duty than . . . 10 

Of marketable security — if on sale — conveyance on 

saU duty (1888 Act). 
Of any kind other than on sale or mortgage (1888 

ActX • • • • • . 10 

9. ABsodatlon, Articles or Memorandum of, . 10 

10. ABSUmptlon of Trustees, . 10 

If it contains a oonveyanoe of property, it is 
liable to duty on the conveyance also, but not 
higher than 10s. 

11. Attorn^, Power of — 

Proxy to any number of persons to vote at meeting, 1 
For receiving prize money or seaman's wages, 10 

For receipt of dividends or interest — 
One payment only, . . .010 

In any other case, . . . .050 

For receipt of a sum, or bill, or note not exceeding 
£20, or periodical payment not exceeding £10 
annually (not herein before charged), . 5 
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AttoriMy, Pow«r ^—wntinued. 

For sale, transfer, acceptance of Qovemment stocks 
or funds— 
Not exceeding ;f20, . . • . 

In any other case, ..... 

No further duty payable though it authoriBes 
' receipt of dividendB, § lOS. 

Any other kind, . . . . . 

Exemptums, Those — 

For receipt of dividends not exceeding £^ 

yearly on Government stocks. 
Filed in Probate or Ecclesiastical Conrts. 
For voting Directors to the East India 

Company. 
From heritors — for Parochial Board meetings. 

An order under hand to a Company to pay divi- 
dends or interest to a certain person \b not charge* 
able as a power of attorney, § 104. 

Voting papers, . . • . . 

They and proxies cannot be after-stamped. 

12. Award or deoree-aililtral — 

Value in dispute not exceeding £5, . 

For every ;£5 up to jfi40, 

Exceeding £40, not exceeding £60, . 

From £50 to £100, . 

From £100 to £200, . 

From £200 to £500, . 

From £500 to £750, . 

From £750 to £1000, 

Above £1000, and in any case not provided for, 

13. BUI of Lading, 

Cannot be after-stamped. 

14. BUI of Brchange — 

Value not exceeding £5, 
Under £10, ..... 
Under £25, ..... 
For every £25 up to £100, . 
For every £100, or part thereof above £100, 
Any payable on demand, at sight, or presentation, 
Only one bill in a set requires to be stamped. 

A Foreign Bill of Exchange is liable to the above 
duties before payment through a Bank in this 
country; the stamp must be adhesive, and 
must be cancelled. 

Exemptunu, inter cUiOj Letter of Credit granted in 
the United Kingdom, authorising drafts to be 
drawn out of the United Kingdom, payable in 
the United Kingdom. 
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Bull of Bzchange — continued. 

The other exemptions deal principally with 
bankers' transactions, and those of State 
departments. 
15. Bond- 
Not exceeding ^10, .... 

(This applies from and after 25th August 1883.) 
Exceeding j^lO, but under £2b, 
Exceeding .£25, but under £50, 
The rate is then Is. 3d. for every £50 up to £300 ; 
and 2a. 6d. for every £100, or part thereof 
above that sum. 
Collateral auxiliary, additional, corroborative, or 
substituted security, for a duly stamped existent 
security, 6d. for every £100, or part thereof. 
After 6th August 1885 (48 and 49 Vict cap. 51 § 21), 
any security for a company or corporation 
loan, or a foreign security, and transferable by 
delivery, is liable to duty of Is. for every £10, 
or part thereof. 
Any such security substituted for a duly stamped ex- 
isting security, 6d. for every £20, or part thereof. 
Any deed operating as a mortgage of any stock or 
marketable security — ad valorem mortgage 
duty, and see Act 1888, § 14^ as to instruments 
under hand. 
Being the only, or principal security for any annuity 
{except upon the original creation thereof ^ by way 
of tale or security) not being interest or rent 
For a definite sum and period — ad valorem, on the 

total sum. 
For any indefinite period — for every £5, or part 
thereof, of the periodical payment, . 
Being collateral or additional security for any of 
these purposes where the principal instrument 
is duly stamped. 
Where the total amount can be ascertained — ad 

valorem duty. 
In any other case, for every £5, or part thereof^ . 
Of any kind not specifically charged — 
Where the sum does not exceed £300 — ad valorem 

duty. 
In any other case, ..... 
On obtaining confirmation, .... 
Exemptions — 

Bond by relatives of seamen or soldiers dying 

in service. 
Bond by any person where estate administered 
does not exceed £100. 
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Bond —continued. 

Security for definite future advances— to be charged 
ad valorem. If not definite, the security will 
only be good for the sum covered by the stamp. 

Advances for insurance not to form part of sum 
liable to ad valorem duty. 

16. Charter-par^, or other like deed, . . ^£0 6 

17. COaxe Constat (where lands held of subject superior) — 

(a) Precepts. 

From Zitt August 1815 io \(Hh October 1850, 

98. ; progressive duty, 98. 
From lOth October 1850 to let January 1871, 
6s. ; progressive duty, 5s. 
*(6) Writs. 

From lit October 1858 to 1st January 1871, 
5s. ; progressive duty, 58. 
(c) Precepts or Writs. 

From let January 1871, . .050 

The 1874 Act did not abolish these. 

18. Companies Joint Stock (1888 Act) — Statement of Capital 

or increase of Capital to be delivered to Registrar of 

Joint-Stock Companies — 

For every jfilOO or fraction thereof of nominal 

capital, . . .020 

Increase of Capital, — same rate. 
♦19. Confirmation, Writ ot See No. 17 (b). 

20. Confirmation, Charter ol See No. 60. 

Confirmation was abolished by the 1874 Act. 

21. Consolidation, Minute of— 

Ordinary deed duty, . . . 10 

22. Contract Note, 

£b and under £100, . .001 

;£100 and upwards, . . . , .006 

This only applies to " advice notes " from a broker 
or agent to his principaL 

The note must be stamped for each description of 
stock or security contained in it. 

The Id. stamp may be adhesive, and must be 
cancelled. The 6d. stamp or stamps to be appro- 
priated adhesive. 

23. Conveyance of residue by trustees, — mortgages, and 

bonds not being marketable securities, 6d. per 
cent. 

Other property, . . . . . 10 

If separate transfers of bank and other stocks, lOs. 
each. 

* Specific duty was only imposed on those marked * on 1st October 1860, 
but previously they were held liable to the duties under Nos. 17(a), 20, 60. 
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24. CoiiTvyanoe on nle of any property (except Stock of 
the Governor and Company of the Bank of 

England)— 

NoU, — Special providonB regarding these duties 
are to be found in 55 Geo. III. c. 184 ; 18 and 14 
Vict a 97; and 16 and 17 Vict. c. 59, §§ 10 
and 11. 

Fnm Zlit August 1815 to lOth October 1860, con- 
sideration not exceeding £20, 
From £20 to £50, . 
From £50 to £150, . 
From £160 to £300, . 
From £300 to £600, . 
From £500 to £1000, £3 for every £260. 
From £1000 to £2000, .... 

From £2000 to £3000, £25 ; and £10 for every 

additional £1000 np to £10,000. 
£10,000 to £12,500, . 
£12,500 to £16,000, . 
£16,000 to £20,000, . 
£20,000 to £30,000, . 
£30,000 to £40,000, . 
£40,000 to £50,000, . 
£50,000 to £60,000, . 
£60,000 to £80,000, . 
£80,000 to £100,000, 
£100,000 or upwards, £1000 ; progressive duty, £1 
Any other conveyance, 35s. ; progressive duty, 258. 
From \Oth October 1860 to 6th July 1866, considera 
tion not exceeding £26, 

For every £26 up to £300, 

For every £50 up to £600, 

For every £100 above £600, 

Progressive duty, No. 62. 

Any other conveyance, 36s. ; progressive duty, 
No. 52. 
From 6tk July 1865 to Ist January 1871, con- 
sideration not exceeding £5, 

For every £5 up to £25, .... 

For every £25 up to £300, 

For every £60 above £300, 

Progressive duty, No. 62. 

Any other conveyance, 36s. ; progressive duty. 
No. 62. 
From let January 1871, consideration not exceed 
ing £6, ..... 

For every £5 up to £25, . 

For every £25 up to £300, 

For every £60 above £300, 
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OanT^ranoe on tale — continued. 

Property conveyed in uparaJte parte to two or more 
partiee— 
Separate ad valorem stamp for each. 
8uh-purchaeer obtaining — (a) Conveyance from 
first purcJuieer in addition to (b) Co7iveyanee 
from original eeller — 

(a) General conveyance duty, if the other is 
duly stamped, hut not exceeding ad 
valorem duty. 
(6) A d valorem duty. 
Periodical payments — 
For a definite period — ad valorem on the total 

amount payable. 
In perpetuity, or for an indefinite period— od 
valorem on payments during 20 years from 
date of instrument. Feu-Charters, &c., charge- 
able under this. 
During a life or lives — ad valorem on payments 

during 12 years from date of instrument. 
If consideration partly a groMum^ these amounts 

to be added. 
Separate instrument for securing such periodical 

payments, no higher duty than 10s. 
Deed creating and securing annuity or right upon 
sale — to be deemed a Conveyance on sale. 
Foreign or Colonial Share Certificates, or Certifi- 
cates of Stock, Debenture Stock, or Funded 
Debt of any foreign or colonial company or 
corporation — where holder not registered as 
owner in a register in the United Kingdom. 
Nominal amount not exceeding £26^ .£003 

Nominal amount over £26 but not exceeding j£50,. 6 
Nominal amount over £50 for every £50 or part 

thereof, . . . . . (> 

Duty payable on first delivery in the United 
Kingdom on or after Ist July, 1888, and on 
first delivery there in any year thereafter. 
If the holder of a certificate stamped for the year 
becomes registered in the Foreign Register, the 
new certificate may be stamped here for the 
same year without further duty. 
The same annual duties are payable on securities for 
moneys of Companies, Corporations, Foreign or 
Colonial States, &c., being marketable securi- 
ties and transferable by delivery. 
25. Conveyance or Transfer in security (except certain 
stocks ; for which see Parliament-House Book). 
See No. 15. 
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26. Convfyftnoe or TniiMtm on sale or otherwise of — 

Bank of England stock, . . ;£0 7 9 

East India CompaDy stock, . . 1 10 

27. Co&T«ya]iioe or Ttansftrofany kind not before mentioned, 10 

28. Coit Book MiiMt, Notice to Officer of Company of 

Transfer of Shares or request to Officer to register 

such Transfer, . . .006 

Stamp may be adheave, and must be canoelled. 

Penalty for executing or complying with any not 
duly stamped is £20. 

29. Debentora. See No. 15. 

30. Declaration of Tmst, &c., not otherwise chargeable, 10 

31. Deeree-AniltraL See No. 12. 

32. Dead not otherwise charged — 

Fnm Zlsi August 1815 to lOth October 1850, 35s. ; 

progressive duty, 25s. 
From lOth October 1850 to Ist January 1871, 358. ; 

progressive duty, lOs. 
After Ut January 1871, . . . . 10 

33. Discharge of Bond, fta, 6d. per £100 ad valorem. 

Da of Oasualtloa — conveyance on eale duty. 

34. Dlaentail, Instrument of, . . . 10 

35. Disposition. See Noe. 24 and 27. 

36. Division. See Nu. 38. 

37. Dnidloatos. Where first deed stamp is under 5s., the 

same on the duplicates. In any other case, 5s. 
The duplicate, in order to be duly stamped, must 
bear the same duty as the original, or bear a 
denoting stamp. 

38. Bzcambion or Bzcbange — 

From Z\et August 1815 to 1st January 1871 — 
If gratuitous or consideration under X300. See 

No. 32. 
If consideration over £300. See No. 24. 
If there is only one deed, the principal deed 
only is liable to this duty ; and any other 
to the duty applicable to its clas8. See 
Stamp Act, 1870, §§ 76^ 77. 
After 1st January 1871 — 
If consideration exceeds £100, ad valorem con- 
veyance duty. 
In any other case, . . . . 10 

39 Factory and OommiBaion. See No. 11. 
40. Fen-cniarter, Fen-Oontraot, Fen-DlspoBltion or Oontraot 
of Qroond Innnal — 
From 31st August 1815 to Mh August 1853. See 

No. 32. 
From 4t^ August 1853 to lOth October 1854, annual 

payment not exceeding £1, .026 



1 



£0 2 


6 


5 





10 





6 





12 






70 STAMPING OF DEEDS. 

F«a-Glijurt«r, ko. — continued. 

Exceeding £1, bat not exceeding £12 ; for every 
£ly or fraction thereof, .... 
From;^2 to £24 ; for every £2, or fraction thereof, 
Exceeding ;^ ; for every £4 or fraction thereof, 
Progreseive duty. See No. 58. 
From lOih October 1854 to Id January 1871, annual 
payment not exceeding £b, 
Exceeding £5, and not exceeding ;£10, 
And 6& for every £5 up to £25 ; from X25 up 
to £100, 308. for every £25 ; above £100, 
£3 for every £50. 
Progressive duty. See No. 52. 

Note. — After 4th August 1868 where consideration 
ii partly a grat$um and partly a feu-duty, then the 
above duties and those under No. 24 are both charged. 

Since Itt January 1871. 
See Conveyance, No. 24. 

41. Oroimd Annual, Contract ot See No. 40. 

42. XnatmniAnt of Baalne — 

From 3l8t August 1815 to lOth October 1850, 98. ; 

progressive duty, 98. 

From lOth October 1850 to let January 1871, 58. ; 

progressive duty, 58. 

From let January 1871, . . .060 

The deed has always been liable for duty on each 

precept. 

This deed was not abolished by the 1874 Act. 

*43. Inveatltiire, Writ of. See No. 17(6) and (c). 

Abolished by 1874 Act. 
44. lease 

(1.) For any definite term lees t/uin a year — 

(a) Of a dwelling-house, rent not exceeding 

rate of £10 per annum, . .001 

[In Scotland, term not exceeding a year, 
rent not exceeding rate of £10 per 
annum, Id.] 

(b) Of furnished dwelling-house or apart- 

ments, rent exceeding £25, . .026 

(c) Of any lands, tenements, or heritable 

subjects, except or otherwise than as 
aforesaid — the same duty as a lease 
for a year at the rent reserved for the 
definite term. 

Lease of any dwelling-house, tenement, 
or apartments, for less than a year, rent 

* Spedfio duty was only imposed on those marked * on Ist October I860*, 
but previously they were held liable to the duties under Nos;. (17a), 20, 60. 



8TAMPIN0 OF DEEDS. 71 

tinned. 

at rate not ezoeeding £10 ; also, lease of 
farnkhed dweUing-hociBe or apartment, 
and any duplicate of luch lease, may be 
stamped with an adheave stamp, whieh 
mnst be cancelled. 

(2.) For cmiy definiU or far any indefinite term — 
Of lands, tenements, or heritable subjects 
where the consideration is money, stock, or 
security — conveyance on $dU du^. 
Where the consideration is rent — 
If the term i$ d^iite, not exceeding 35 years^ 
orindefinUe — 
6d. for every ^5 up to £26 ; then 28. 6d. 
for every £ib up to ;£100 ; and &s. 
for every ;^0 above that sum. 
If the term is ciove 35 yeariy hut not exceed- 
ing 100 years — 
3s. for every ^^ up to ^£25 ; then 15s. 
for every £25 up to £100 ; and 
£1, lOs. for every £50 above that 
sum. 
If the term exceeds 100 years — 
6s. for every £5 up to £25 ; then £1, lOs. 
for every £25 up to £100 ; and £3 
for every £50 after that. 

Note. — Lease in respect of prodnoe or 
goods is stamped ad valorem on the value 
thereof. 

Penal rent or surrender of existing lease 
does not increase the duty. 

Lease liable <ui valorem is not liable to 
duty for stipulated improvements. 

(3.) Any other kind, . . . . £0 10 

Instrument increasing rent to be charged as 
a lease for additional rent (39 Vict c. 16, 

§ 11). 

Agreement for Lease not exceeding 35 years — Lease 
duty. 

Subsequent lease following thereon, . .006 

45. Kandata See No. 11. 

46. Kftzriaga-Contraot See Nos. 15, 27, and 65. 

47. Mostgage. See No. 15. 

48. Mntual Dlspoiitlon or OonTqrmaoe in Scotland. See 

Nos. 24, 25, 27, 38, 65, and 68. 

49. Votazlal Aet— 

From Zlst August 1815 to eth August 1861, 5s. ; 
and for every sheet of paper, &c., after the first, 
5s. 
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Notarial Aet — corUinved^ 

From 6th Augutt 1861 to 1st January 1871, Is. ; 
and for every sheet, &c., after the first, Is. 

Notarial Instruments nnder the Herit 
able Securities Act (1845), and the Titles 
to Land Acts were liable to this doty. 

After Itt January 1871. 

For Sasine Register, . . .£050 

For Protest See No. 64. 

For any other purpose, .010 

50. MoTodamuB, Charter of^ . .050 

Not abolished by 1874 Act 

51. PftrtltloiL See No. 38. 

52. FitigressiYe Duty on words — 

From lOth October 1850 to Ist January 1871— 
If deed contains 2160 words, for every 1080 
words after the first 1080 : — 
Where ad valorem duty under 10s. is payable, 
progressive duty is to equal the ad valorem 
duty. 
In every other case except where expressly pro- 
vided for, a progressive duty of lOs. 
Under 2160, leading stamp. 
Under 3240, leading stamp and 1 progressive. 
Under 4320, leading stamp and 2 progressive. 
And so on. 

This duty was abolished by the 1870 Act 

53. Promissory Mote, see No. 14. 

54. Protest— 

Where the duty on the bill or note does not exceed 

Is., — the same duty. 
In any other case, . . . . .010 

May be adhesive, and must be cancelled. 

55. Proxy. See No. 11. 

56. Real Burden. See Nos. 8 and 15. 

57. Release, Reoonveyaaoe, Renunciation. See Nos. 32 and 

33. 

58. Relief; assignation of right of, . . . . 10 

59. Relinqulalmient of Superiority — 

If onerous. See No. 24. 
If gratuitous. See No. 32. 

60. Reaignation, Charter or Instrument of, whether subjects 

held burgage or of a subject superior — 
From 31st August 1815 to IQth October 1850, 98. ; 

progressive duty, 9s. 
From IQih October J 850 to 1st January 1871, 58. ; 

progressive duty, 56. 
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^61. Railgnatlon, Writ of, where lands held of subject 
superior — 
From lit October 1858 to Ist January 1871, 5s. ; 
progressive duty, 5s. 
Resignation was abolished by the 1874 Act. 

62. BMtrtetloii, deed of, regarded as liable to 6d. per cent. 

on amount of bond up to lOs. 

63. Berooatlon of any use or trust, by any deed not a will, £0 10 

64. Saslne. See Nos. 42 and 49. 

65. 80ttlitiii6n,t — 

For every £100 or part thereof, . . .050 

When a policy or non - marketable security is 
settled — od valorem on money to become pay- 
able : — 

(1.) Where no provision is made for 
keeping up the policy— on the value 
at the date of executing the deed. 
(2.) In such case if the deed contains a 
statement of the value of the policy — 
on such value. 

66. Sliaro Cerilflcatet. See No. 4, 24. 

67. SalnniBilon. See No. 2. 

This includes nominations of arbiters under the 
Lands Clauses Act 1845. 

68. Tattamentary deeds — exempt from duty after 3rd April 

1860. 

69. Ttamfer in favour of new Trustees — 

From Zlst Augtut 1815 to 1st January 1871. See 
No. 32. 
If thei'e is more than one deed, and one is stamped 
¥rith the ordinary duty of 35s., duplicate duty 
is (after 6th August, 1861), enough for the 
others. 
After let January 1871. 
See No. 10. 

70. Valuation. See No. 6. 

71. Yotliiff Paper. See No. 11. 

72. WHt of AKftnowledgment — 

Under Registration of Leases Act, . .050 

In favour of heir or disponee, of a creditor, . 5 

These are only the deeds most commonly met 
with in general practice, and for the stamps 
appropriate to any deeds omitted reference 
may be made to the Stamp Acts. 

* Specific duty was only imposed on those marked * on Ist October 1860, 
but previously they were held liable to the duties under Nos. 17(a), 20, 60. 
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CHAPTER I. 

BILLS OF EXCHANGE ; PROMISSORY NOTES ; AND 

CHEQUES. 

The law regarding — (1) bills of exchange, (2) promissory 
notes, and (3) cheques, has been codified, to a great 
extent, by the Bills of Exchange Act, 18S2 (45 and 46 
Vict. c. 61), which came into operation on 18 th August, 
1882. 

I. Bills of Exchange. 

The subject of bills of exchange may be dealt with 
under the following heads : — 

I. Definitton, Form, and Drawing of Bills of 

Exchange. 
II. Acceptance of Bills. 
III. Negotiation of Bills — 

1. Indorsation. 

2. Negotiation of Overdue, or Dishonoured BUI, 

or of Bill to Party already liable thereon, 

3. General Duties of Holder — Presentmeint for 

Acceptance, or for Payment, and Notice 
of Dishonour by Non-acceptance or Nan,- 
payment 

4. Rights of Holders. 

5. Acceptance or Payment for Honour. 

6. Noting and Protesting of Bills . 
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IV. Discharge of Bills. 
V. Summary Diligence on Bills. 
VI. International Questions relating to Bills. 



I. Definition, Form, and Drawing of Bills of 

Exchange. 

A Bill of Exchange is an unconditional order either in Definition of 
writing or in print, '' addressed by one person to another, 
signed by the person giving it, requiring the person to whom 
it is addressed to pay on demand or at a fixed or deter- 
minable fiiture time a sum certain in money to or to the 
order of a specified person, or to bearer." An instrument 
which does not comply with these conditions, or which 
orders any act to be done in addition to the payment of 
money, is not a bill of exchange. See Bills of Exchange 
Act, 1882, §§ 2, 3 (1) (2). 

The maker of a bill is called the drawer. The person Parties to 
to whom it is addressed is called the drawee before he (i) Maker; 
accepts it, and the acceptor after he accepts it. The 5^) ^rawee ; 

* , -*• . ^ -I '^) Acceptor ; 

person to whom it is payable is called the payee, who (4) Payee ; 

may be either the maker of the bill or another party. If 

the payee transfers a bill by indorsation and delivery, he (5) indoraer ; 

is then called the indorser, and the person in whose favour 

he indorses it, is called the indorsee. The holder of a bill (6) indonee ; 

is the payee or indorsee who is in possession of it, or the ^^^ ^®^^®' J 

bearer thereof, § 2. When the holder of a bill payable to (8) Transferor 

bearer transfers it by delivery without indorsing it, he is ^ ^^^^ ' 

called a transferor by delivery, § 58. The drawer or any (9) Referee in 

indorser of a bill may insert in it the name of a person **^® ® " » 

to whom the holder may, in his option, resort in case the 

bill is dishonoured by non-acceptance or non-payment, 

and such person is termed a referee in case of need, § 15. 

An accommodation party is a person who, without receiv- (io) Accommo. 

ing value therefor, has signed a bill as drawer, acceptor, * ^^^ ^^^^^' 

or indorser, for the purpose of lending his name to 
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some other person, and an accommodation party is 

liable on the bill to a holder for value, § 28. A 

When biu held bill is held to be issued when it, complete in form, 

eueu . .g g^^ delivered to a person who takes it as a holder. 



Bills of two 
olasses — 
(1) Inland. 



(2) Foreign. 



§2. 



Bills are divided into two classes — (1) Inland Bills, and 
(2) Foreign Bills. An inland bill is one which is or on 
the face of it purports to be — (a) both drawn and payable 
in any part of the United Kingdom of Great Britain and 
Ireland, the islands of Man, Guernsey, Jersey, Aldemey, 
and Sark, and the islands adjacent to any of them, being 
part of the dominions of Her Migesty ; or (6), drawn 
within such area on some person resident therein, § 4 (1). 
Any other bill is a foreign bill, and the holder of a bill, 
unless the contrary appears ex facie, may treat it as an 
inland one, § 4 (2). 
Enaentiaifl of According to the definition of a bill of exchange, the 

bill according .• y p •, 

to definition, cssentials 01 it are : — 



An essentia] 
required by 
Stamp Act. 

Forms of 
inland and 
foreign bill. 



1. It must he in vyi^iting or in print 

2. It must contain an unconditional order to pay a 

certain sum of money, 

3. It mvjst be addressed by the drawer to the drawee. 

4. It must be signed by the drawer. 

5. It must require the drawee to pay on demand, or at 

a fixed or determinable future time. 

6. It must be payable to, or to the order of a specified 

person, or to bearer. 

Another essential required by the Stamp Act (33 and 34 
Vict c. 97), in the case of all inland bills, and in the 
case of foreign bills, in any way negotiated within the 
United Kingdom, is — 

7. A stamp. 

Before proceeding further, it may be well to give a 
form of an inland and a foreign bill. 
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1. Form of Trdand Bill, 

£\QO0, Edinburgh, \st October^ 1888. 

Thirty days after date (or, after sight ; or^ at sight ; ovy on 
demand ; frr^ on 15th May, 1889 ; or^ ofherwist) pay to C D or 
his order {or^ to me or order ; OTy to bearer) within the office of the 
Bank of Scotland, Edinburgh, the sum of one thousand pounds 
sterling, value received. 

{Signed) A B. 
(Accepted) 
To E F, Merchant, Edinburgh. E F. 



2. Foi^m of Foreign Bill. 

£1000. Edinburgh, let October, 1888. 

Thirty days after date {or, after sight ; or, at sight ; or, on 
demand ; or, on 15th May, 1889 ; or, at usance) pay this first bill 
of exchange (second and third of the same tenor and date not 
paid) at the banking-house of Messrs. L & M, in Paris, to Messrs. 
A B & Co., or order, the sum of one thousand pounds sterling, 
value received. 

AB 
To Messrs. C D & Co., (Accepted) 

Merchants, Paris. C D & Co. 

For Forms, see Juridical Styles, vol. ii. title 1, and 
Thorbum's Commentary on the Bills of Exchange Act, 
1882, 265. 

The parts of a bill, as shewn by the Forms given, parts of a bui. 
are : — 

1. Dale and Place of Drawing, 

2. Time of Payment 

3. An Unconditional Order to pay a certain Sum of 

Money. 

4. Payee. 

5. Place of Payment. 

6. Value or Consideration. 

7. Draivee. 

8. Subscrijption, 

9. Stamp. 
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Omiflsion of 
date or place 
does not 
invalidate. 

Insertion of 
date on bill 

Sayable after 
ate. 



Ante-dating 
and post- 
dating. 

What deemed 
tmedate. 

Undated bill 
does not war- 
rant summary 
diligence. 

When a bill 
may be made 
payable. 



Bills payable 
on demand. 



Billspayable 
at a fixed 
period. 



What is a 
determinable 
future period. 



Computation 
of time of 
payment — 
days of grace. 



1. Date and Pla/ic of Drawing. — ^The date and the 
place of drawing are both usually stated in the bill ; 
but the absence of either or both does not invalidate it, 
§ 3 (4). The holder of a bill, payable at a fixed period 
after date, but issued undated, can insert the true date of 
issue, § 12. A bill is not invalid by reason only that it 
is ante-dated or post-dated, or that it bears date on a 
Sunday ; and, until the contrary is proved, the date on 
a bill is deemed the true date of drawing, § 1 3. A bill 
without a date is not a good warrant for summary 
diligence, § 98. 

2. Time of Payment — A bill, according to the defini- 
tion, requires the drawee to pay either — (1) on demand, or 
(2) at a fixed time, or (3) at a determinable future period. 
A bill is payable on demand which is expressed to be 
payable either — (a) on demand, or (6) at sight, or (c) on 
presentation, or {d) in which no time for payment is 
expressed, § 10 (1). {e) Again, when an overdue bill is 
accepted or indorsed, it is deemed, as regards the acceptor 
who so accepts, or as regards the indorser who so indorses 
it, a bill payable on demand, § 10 (2). A bill payable — 
e.g, on 1st January, 1889 — is payable, in the sense of the 
Act, at a fixed time. If a bill is payable — (a) at a fixed 
period, either after date or sight, or (6) on or at a fixed 
period after the occurrence of a specified event which is 
certain to happen, though the time of happening may be 
uncertain, it is a bill payable at a determinable future 
time under the Act, § 11. An instrument, the sum in 
which is expressed to be payable on a contingency, is not 
a bill, and the happening of the event does not cure the 
defect, § 11. 

In dealing with the time when a bill is payable, it is 
necessary to point out that certain bills have three days, 
called days of grace, added to the time of payment as 
fixed by the bill, and that, in the case of these bills, the 
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bills are due and payable on the last day of grace, § 14 (1). 

Bills payable on demand (see p. 78), and bills which Bills (i) having 

, _ N X ^ jjQ dnyg of 

specially exclude days of grace, have no days of grace, grace ; 
and are therefore payable in terms of the bill, without the 
addition of days of srace. All other bills haye days of (2) haiong 

days of grace* 

grace ; and it is proyided (§ 1 4) that — 

(1.) (a.) When the last day of grace iaHa on Sunday, Christmas Day, Computation 
Good Friday, or a day appointed by Royal proclamation as a j' ^® ?' v^ 
public fast or thankfigiving day, the bill is, except in the case biU has days 
hereinafter provided for, due and payable on the preceding of grace, 
business day ; 
(5.) When the last day of grace is a bank holiday (other than 
ChriBtnias Day or Qood Friday) under the Bank Holidays Act^ 
1871 [34 and 35 Vict. c. 17], and Acts amending or extending 
it, or when the last day of grace is a Sunday and the second 
day of grace is a bank holiday, the bill is due and payable on 
the succeeding business day. 

{2.) Where a bill is payable at a fixed period after date, after sight, 
or after the happening of a specified events the time of pay- 
ment is determined by excluding the day from which the time 
is to begin to run and by including the day of payment 

(3.) Where a bill is payable at a fixed period after sight, the time 
begins to run from the date of the acceptance if the bill be 
accepted, and from the date of noting or protest if the bill be 
noted or protested for non-acceptance, or for non-delivery. 

(4.) The term '* month" in a bill means calendar month. 

3. An Unconditional Order to pay a ceHain Sum of No voces Hg- 
Money. — As regards the order in the bill of exchange, no inbiii. 
particular form of words is required, provided the words 
used amount to an unconditional order to pay a sum of 
money. Although an instrument ordering payment out Order in bill 
of a particular fund is not a bill of exchange, a bill may ji^^Ju^ fund 
contain, along with an unqualified order to pay, an indica- ditionaT'^ 
tion of — (1) a particular fund out of which the drawee is^^J^^^"* 
to reimburse himself, or (2) a particular account to be "*^<»*^^o°"- 
debited with the amount, or (3) a statement of the trans- 
action which giyes rise to the bill, § 3 (3). An instru- instrument 

orderinflT &nv' 

ment which orders anything to be done in addition to the thing to be 
payment of money is not a bill of exchange, § 3 (2) ; but p^J^ent'of^* 
a bill may require that the sum it contains should beJ^bSff*"^* 
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A bill may 

require 

payment— 

(1) -With 
interest ; 

(2) By stated 
instalments; 

(3) Bv stated 
instuments, 
plus a pro- 
vision in event 
of default ; 

(4) Aooording 
to rate of 
exchange 
indicated. 

Sum in bill 
expressed in 
words or 
figures. 



paid — (1) with interest, which, when stipulated, runs, in 
the absence of anything to the contrary, from the date of 
the bill, and, if the bill is undated, from the issue 
thereof ; or (2) by stated instalments ; or (3) by stated 
instalments, with a provision that upon default in payment 
of any instalment, the whole shall become due ; or (4) 
according to an indicated rate of exchange, or according 
to a rate of exchange to be ascertained as directed 
by the bill, § 9 (1) (3). A sum in a bill is usually 
expressed both in figures and in words. When the sum 
is expressed in both, and there is a discrepancy between 
the two, the sum denoted by the words is the amount 
payable, § 9 (2). 



Bill payable 
to bearer. 

Bill not so 
payable. 



When instru- 
ment may be 
treated as bill 
or promissory 
note. 



4. Payee. — A bill may be payable to bearer. When 
it is not so payable, the payee must be named or other- 
wise indicated therein with reasonable certainty, § 7 (1), 
Further, a bill may be made payable — (1) to, or to the order 
of, the drawer ; or (2) to, or to the order of, the drawee, 
§ 5 ; or (3) to two or more payees jointly ; or (4) in the 
alternative to one of two ; or (5) to one, or some of 
several payees ; or (G) to the holder of an office for the 
time being, § 7 (2). When a bill, either originally or by 
indorsement, is expressed to be payable to the order of a 
specified person, and not to him or his order, it is neverthe- 
less payable to him or his order at his option, § 8 (5). 
When the payee is a fictitious or non-existing person, the 
bill may be treated as payable to bearer, § 7 (3); and 
when the drawer and drawee in a bill are the same 
person, or when the drawee is a fictitious person or a 
person not having capacity to contract, the holder may 
treat the instrument, at his option, either as a bill of 
exchange or as a promissory note, § 5 (2). 



Place of pay* 
ment. 



5. Place of Payment — ^A bill need not state the place 
of payment, § 3 (4), although it is often given. 
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6. Vcdibe or Consideration, — The words "for value BiU need not 
received," or words of similar import, are not necessary, received. 
A bill is quite valid although it does not specify the value 
given, or that any value has been given therefor, § 3 (4). 
Every party whose signature appears on a bill is prima facie Pre«umption 
deemed to have become a party thereto for value, § 30 (1). 
Valuable consideration for a bill may consist of any con- Valuable 
sideration sufficient to support a contract, or any antecedent —what, 
debt or liability, § 27 (1). A bill, by the law of England, 
must be granted for value. Prior to the Bills of Exchange Vaiue not 
Act, valuable consideration was not demanded by thethe^twof^ 
common law of Scotland to make a bill valid, and it is ^ 
not supposed that the Act has altered in this respect the 
common law, though the common law rule that non- 
onerosity, except where fraud or suspicious circumstances 
were relevantly set forth, could only be proved by the 
holder's writ or oath has been abrogated, § 100. Non- Nononerosity 
onerosity is a relevant defence against a holder of a bill fn*certain ^^^ 
for which value has not been given at any time, in such '"*^- 
cases as these : — 

(1.) When the bill has been granted for an immoral or 

illegal consideration. 
(2.) Where the bill has been impetrated by essential 

error, fraud, or force and fear. 
(3.) Where the consideration has failed. 
(4.) When the bill is reducible at the instance of 

creditors. 
(5.) Where the bill is an accommodation one. See 

Bell's Prin. § 333 B, Thorbum's Commentary 

on the Bills of Exchange Act, 1882, 76, and 

authorities there cited, and Ferguson, Davidson 

& Co., 7 R. 500. 



tflon 



7. Drawee. — A bill must be addressed by one person sm addieued 
(the drawer) to another (the drawee). The definition tJanotSe" 
of a bill states that it must be ** addressed by one 

G 
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"Person" person to another;" but the term ''person" includes a 

iSdy 0? * body of persons, whether incorporated or not, § 2. The 

^^ee must <irawee must either be named, or, if not named, indicated 

^hw^M**'' in the bill with reasonable certainty, § 6 (1). A bill may 

indicated. ^^ addrcsscd to two or more drawees, whether they are 

A bill may be 

addressed to partners or not, but it cannot be addressed either to two 

two or more i . i i . -i • 

drawees, but drawees m the alternative, or to two or more drawees m 

not alteima- . n r% x^v 

tivdyorsuc- SUCCCSSlOn, § 6 (2). 
cessively. 

Capacity of 8. Subscription avd Authentication. — Here it maybe 

CUT liability, noted that, by the Bills of Exchange Act, 1882, capacity to 
incur liability as a party to a bill is coextensive with capa- 
city to contract, § 22 (1) ; but the Act does not authorise 
a corporation to draw, grant, or indorse bills which has not 
the power at common law or under statute to do so, 
§ 22 (1). When a bill is drawn or indorsed by an infant, 
Rights of a minor, or a corporation having no capacity to incur 
dnwnor liability on a bill, the holder can enforce it against any 
Sf^&c7"* other party thereto, § 22 (2). 

Signature No pcrsou is liable on a bill as — (1) drawer, (2) indorser, 

liability. ^ ^^ (3) acccptor, unless his signature appears on the bill, 
§ 23. If a person signs a bill in a trade or assumed name, 
he is personally liable thereon, § 23 (1) ; and the signa- 
ture of a firm's name is equivalent to the signature of all 
the partners, § 23 (2). 
Bill may be A bill may be wholly in writing, or wholly printed, or 

p«n or pencU or partly in writing and partly printed; for by section 2 
prmted. ^£ ^y^Q Act dealing with the interpretation of terms, 

" written " includes printed, and " writing " includes print. 
A bill may be written in pencil, Geary, 5 B. and C. 234. 
Signature. No witucssos are required to the signature of a party 

to a bill. A notary-public or a justice of the peace, in 
presence of two witnesses, may sign for a party who is 
unable to write. Conveyancing Act, 1874, § 41. A signa- 
ture of a person to a bill may be written thereon by some 
other person by or under his authority, Bills of Exchange 
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Act, 1882, § 91 (1). It is sufficient if a bill is sealed 
with the corporate seal when a corporation is a party to a 
biU, § 91 (2). 

Subscription by initials or by mark, with or without wit- sigMture by 
nesses, is valid, on proof that the party usually so subscribed, initiaLi. 
and that the signature to the bill in question is genuine, 
Bell's Principles, 323. Such subscription is, however, not 
sufficient to warrant summary diligence. See p. 110. 

A signature by procuration is equal to notice that the Procuration 
agent has but a limited authority to sign. Such signature "*"* 
only binds the principal, if the agent has acted intra vires, 
§25, see Ko7i;h of Scotland Banking Co., 8 R. 423. 

When a person signs a bill, adding words that he signs Person signing 

i<iii*/i ... . ^^« 1 .ina represen- 

on behalf of a prmcipal or m a representative character, tative eapa- 
he is not personally liable thereon. He is, however, ^* ^* 
personally liable if he merely adds to his subscription 
words describing him as an agent, or as filling a repre- 
sentative capacity, § 2G (1). The construction which is 
most favourable to the validity of the bill is adopted in 
deciding whether a signature is that of the principal or 
that of the agent by whose hand it was written, § 26 (2). 

When a signature to a bill is forged or placed thereon Forged or 

•^1, ^1*. ■!• ^ • 111* .• unauthorised 

Without authority, such signature is wholly moperative ; signature. 
but an unauthorised signature, not amounting to a forgery, 
may be ratified, and a person whose signature is forged 
may be barred by homologation &om setting up the for- 
gery ; see § 24 and Mackenzie, 8 K (H.L.) 8. 

When a simple signature on a blank stamped paper is inchoate 
delivered by the signer for the purpose of being converted 
into a bill, it is a prima facie authority to complete it as 
a bill for any amount the stamp will cover, and the signa- 
ture may be used for that of the drawer, or the acceptor 
or an indorser, S 20 (1). In like manner, when a bill isBiUwantinff 

, , any material 

wanting in any material particular, the holder of it has a partiouiar. 
prima fade authority to fill up the omission as he chooses, 
§ 20 (1) ; he cannot, however, make any material alteration. 
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LiabiUty of 
drawer. 



§ 64. But in order that the instrument, when completed, 
may be enforceable against any person who became a party 
thereto prior to its completion, it must be filled up within a 
reasonable time (which is a question of fact), and strictly 
in accordance with the authority given, § 20 (2) ; though 
if, after completion, it is negotiated to a holder in due 
course, it is effectual for all purposes in his hands, and 
he can enforce it whether or not it was filled up within 
a reasonable time, and in accordance with the authority 
given, § 20 (2). In the case of M'Meeldn, 8 R. 587, it was 
held that a person obtaining for his own accommodation a 
blank acceptance on a bill is barred from making use of 
it after the sequestration of the acceptor. 

The drawer of a bill undertakes — (1) that it will be 
accepted and paid on due presentment ; (2) that, on its 
dishonour, he will, if the requisite proceedings on dis- 
honour are duly taken, compensate the holder or any 
indorser who is compelled to pay it, and he (3) cannot 
deny to a holder in due course the existence of the payee 
and his then capacity to indorse, § 55. 



Sthmps on 
inland biUs. 



Stamps on 
foreign bills. 



9. Stamp. — Bills require to be stamped. An inland 
bill of exchange payable on demand may be stamped 
with an adhesive stamp, which must be cancelled before 
the bill is delivered. Stamp Act, 1870, § 50. Other 
inland bills require an impressed stamp. When a bill 
of exchange is written on material bearing an impressed 
stamp of sufficient amount, but of improper denomination, 
it can be stamped with the proper stamp on payment 
of the duty, and a penalty of forty shillings, if the bill is 
not then payable according to its tenor, and £10 if it is 
so payable. Stamp Act, 1870, § 53. A bill which is 
written on unstamped paper, or is written on a stamp 
of insufficient value, is invalid, and the defect cannot be 
supplied by after-stamping. 

The Stamp Act, 1870, § 51, provides that the ad 
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rawn in 
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valorem duties upon bilk of exchange drawn or made out 
of the United Kingdom are to be denoted by adhesive 
stamps, and that every person into whose hands a foreign 
bill comes, in the United Kingdom, before it is stamped, 
shall, before he presents it for payment, or indorses, 
transfers, or in any manner negotiates or pays it, affix 
thereto a proper adhesive stamp or proper adhesive 
stamps of sufficient amount, and cancel every stamp 
so affixed thereto. The Bills of Exchange Act, 1882, 
§ 72 (1) (a), provides that where a bill is issued out 
of the United Kingdom, it is not invalid by reason 
only that it is not stamped in accordance with the law 
of the place of issue. This enactment, however, does 
not dispense with the need of a stamp on any foreign 
bill negotiated in the United Kingdom, § 97 (3). 

When a bill of exchange is drawn in a set according stamii 
to the custom of merchants, and one of the set is duly a sot! 
stamped, the other or others of the set are, unless issued 
or in some manner negotiated apart from such duly 
stamped bill, exempt from duty. If the duly stamped 
bill is lost or destroyed, any other bill of the set, not 
issued or negotiated apart from the lost bill, may, on 
proof of the loss or destruction of the duly stamped bill, 
be admitted in evidence to prove the contents of the 
lost or destroyed bill. Stamp Act, 1870, § 55. See also 
Bills of Exchange Act, 1882, §§ 69, 70, as to lost bills. 

If there are three parties to a bill, — a drawer, an Contracfei on 
acceptor, and an indorser, there are three contracts on 
the bill, which, shortly stated, are — (1) that of the drawer 
who, as already stated, engages that, on due presentment, 
the drawee will accept and pay, on failure of which, he 
will pay the holder or any indorser who is compelled to 
pay it ; (2) that of the acceptor, who engages to pay it 
(see p. 88) ; and (3) that of the indorser, who engages 
that it will be accepted and paid, on failure of which 
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he will compensate the holder or a subsequent indorser 
DeHvcryofa who is Compelled to pay (see p. 91), §§ 54, 55. But 

bill GHSfiUtiAil 

to contract, there is no contract on a bill until it is delivered, and 
the delivery of a bill is the transfer of possession, actual 
or constructive, from one person to another, § 2. Sec- 
tion 21, which deals with delivery, provides : — 

(1.) Every contract on a bill, whether it be the drawer's, the 
acceptor's, or an indorser's, is incomplete and revocable, until 
delivery of the instrument in order to give effect thereto. 
Provided that where an acceptance is written on a bill, and the 
drawee gives notice to or according to the directions of the 
person entitled to the bill that he has accepted it, the 
acceptance then becomes complete and irrevocable. 
(2.) As between immediate parties, and as regards a remote party 
other than a holder in due course, the delivery — 
(a.) in order to be effectual must be made either by or under the 
authority of the party drawing, accepting, or indorsing, as 
the case may be : 
(6.) may be shewn to have been conditional or for a special 
purpose only, and not for the purpose of transferring the 
property in the bill. 
But if the bill be in the hands of a holder in due course a valid 
delivery of the bill by all parties prior to him, so as to make 
them liable to him, is conclusively presumed. 

(3.) Where a bill is no longer in the possession of a party who has 
signed it as a drawer, acceptor, or indorser, a valid and uncon- 
ditional delivery by him is presumed until the contrary is 
proved. 

For a case of conditional delivery of a bill, see MaHini 
& Co., 6 R. 342. 



II. Acceptance of Bills. 

A bill may be sent into circulation before it is accepted, 
but very often, especially in the case of inland bills, it is 
first accepted, and then put into circulation. The subject 
of acceptance may now be considered. 
Definition and The acceptance of a bill, which is the signification by the 
acceptance? drawee of his assent to the order of the drawer — (a) must 
be written on the bill, and be signed by the drawee, and 
(6) must not state that he will implement his obliga- 
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tion by any other means than the payment of money. 
For acceptance the signature of the drawee is sufficient 
without additional words, § 17. In practice, however, 
the word "accepts" or "accepted" is often prefixed to 



the signature. An acceptance can only be by the drawee, By ^ 
or by one accepting for honour, Walkers Trustees, 7 R. aoce 



whom 
[ may be 
accepted. 

(H.L.) 85. When a bill is drawn in a set, the acceptance Acceptance 
must be written on one part only. If the drawee accepts drawn in a set. 
more than one part, and such accepted parts get into the 
hands of different holders in due course, he is liable on 
every such part as if it were a separate bill ; and if the 
acceptor of a bill drawn in a set pays it without requir- 
ing the part bearing his acceptance to be delivered up to 
him, and that part at maturity is outstanding in the 
hands of a holder in due course, he is liable to the holder 
thereof, § 71 (4) (5). The acceptance of a bill payable at 
a fixed period after sight ought to be dated, but the true 
date of acceptance may be filled in by any holder, § 12. 
Although an acceptor accepts as ** cautioner," his accept- 
ance, while available in a question of relief between 
joint-acceptors or between drawer and acceptor, has no 
effect against a third party acquiring in due course the 
biU by indorsation. Bell's Prin. § 318. 

A bill may be accepted — (1) when it is quite complete. Time for 
(2) when it is unsigned by the drawer, (3) when it is 
otherwise incomplete, (4) when it is due, (5) when it is 
overdue, (6) when it has been dishonoured by a previous 
refusal to accept, or by non-payment. If a bill payable 
after sight is dishonoured by non-acceptance, and the 
drawee thereafter accepts it, the holder is, in the absence 
of any different agreement, entitled to have it accepted 
as of the date of the first presentment for acceptance, 
§18. 

Acceptances are of two classes — (1) general and (2) -^*^®|l**"J^ 
qualified. A general acceptance contains no qualifications, or (2) qualified, 
but assents absolutely to the order of the drawer ; a acceptance. 
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acceptance : 
(a) conditional. 



(6) partial. 

(c) ^oalified as 
to time. 
{d) acceptance 
of some 
drawees. 
{e) local. 



Effect of pre- 
senting bill to 
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available for 
the payment. 



Contract and 
liability of 
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qualified acceptance may contain one or more qualifica- 
tions varying the effect of the bill as drawn. An accept- 
ance is qualified which is — (a) conditional — i.e., makes 
payment by the acceptor dependent on the fulfilment of 
a condition stated therein ; (b) partial — i.e., an acceptance 
to pay part only of the sum in the bill ; (c) qualified as 
to time ; (cQ the acceptance^ not of all, but of one or more 
of the drawees ; and (e) local — i.e., an acceptance to pay 
only at a particular specified place. Unless an accept- 
ance expressly states that the bill is to be paid at a 
particular place only, and not elsewhere, it is a general 
acceptance, § 19. 

When a bill is presented to the drawee, who has funds 
available for payment, the bill so presented operates &om 
the date of presentment in favour of the holder as an 
intimated assignation of the sum contained in the bill, 
§ 53 (2) ; and the payee has a preference to the extent 
of the bill on such funds over a posterior arrester of them, 
Oavin, M. 1495. The assignation so operated, however, 
is subject to counter claims on the part of the drawee as 
against the drawer, London Joint-Stock Bank, 21 D. 
1327. When a bill of exchange is accepted payable at 
a bank, presentment there operates as an intimated 
assignation of the funds of the acceptor in the hands of 
the banker, Britieh Linen Co., 12 R. 825. Presentment 
does not operate as an intimated assignation of goods 
which belong to the drawer in the drawee's hands. Bell's 
Frin. § 1465. If different bills are presented to the 
drawee, they operate assignations according to priority of 
date of intimation, Ker, M. 14G5. 

The acceptor of a bill — (1) engages that he will pay 
according to the tenor of his acceptance, whether general 
or qualified, and (2) is precluded from denying to a holder 
in due course — 



(a.) llie existence of the drawer, the genuineness of his signature, and 
his capacity and authority to draw the bill ; 
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(6.) In the case of a bill payable to drawer's order, the then capacity 
of the drawer to indorse, but not the (genuineness or validity 
of his indorsement ; 

(<;.) In the case of a bill payable to the ordei' of a third person, the 
existence of the payee and his then capacity to indorse, but 
not the genuineness or validity of his indorsement, § 54. 

The presumption is that the acceptor is the proper 
debtor in the bill, Gatto, Thomson A Son, 6 Macph. 54. 



III. Negotiation of Bills. 

1. Delivery or Indorsation and Delivery. — A bill is Negotiation, 
said to be negotiated "when it is transferred from one 
person to another in such a manner as to constitute 
the transferee the holder of the bill," § 31 (1). But a Some biiu not 
bill may be valid as between the parties thereto and yet 
not negotiable. Such a bill is one containing words 
'' prohibiting transfer, or indicating an intention that it 
should not be transferable," § 8 (1). A negotiable bill Negotiable 

bill may be 

may be payable to bearer — a bill is payable to bearer payable to 
which is so expressed, or on which the only or the 
last indorsement is one in blank — and is negotiated by 
delivery, §§ 8 (2) (3), 31 (2). When the holder of a 
bill payable to bearer negotiates it by delivery without 
indorsing it, he is not liable on the instrument, but he 
warrants to his immediate transferee, being a holder for 
value, that the bill is what it purports to be, that he has 
a right to transfer it, and that at the time of transfer he 
is not aware of any fact which renders it valueless, § 58. 
A negotiable bill may also be payable to order — a bill is or, to order, 
payable to order which is so expressed, or which is 
expressed to be payable to, or to the order of, a specified 
person without words excluding negotiation — and is 
negotiated by the indorsement of the holder, completed by 
delivery, § 8 (2) (4) (6), 31 (3). When the holder of a 
bill payable to his order transfers it for value without 
indorsing it, the transfer gives the transferee such title 
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as the transferor had in the bill, and the transferee in 
addition acquires the right to have the indorsement of the 
transferor, § 31 (4). Transfer of a bill by delivery, or 
by indorsation and delivery, does not carry any collateral 
obligation for payment. Any such collateral obligation 
must be transferred by assignation. 
Requiflitesofa An indorsement in order to operate neirotiation must 

vaud indorse- , . • 

ment. be ^tten on the bill and signed by the indorser, and 

must bo an indorsement of the entire bill, or of the 
balance due thereon after a partial payment, § 32 (1) (2) ; 
Smith's Mercantile Law, 224 ; 1 Bell's Com. 427. The 
indorser's signature is sufficient without additional words, 
wbereindone- § 32 (1). An indorsement is usually written on the back 
ment written. ^£ ^^ j^yj . jj. ^^^^ howcvcr, be written on any part of 

it. All parties, not partners, must indorse a bill payable 

to the order of two or more payees or indorsees, unless. 

the indorser has authority to indorse for the others, 

§ 32 (3). When a person is under an obligation to 

indorse a bill in a representative capacity, he may indorse 

it in such terms as to negative personal liability, § 31 (5). 

Until the contrary is proved, indorsements are deemed to 

have been made in the order in which they appear on the 

bill, § 32 (5). 

Different Indorsements are of five classes : — (1) blank; (2) 

indomementB. Special ; (3) restrictive ; (4) partial ; and (5) conditional. 

ment. A blank indorsement specifies no indorsee, and the bill is 

Special , payable to bearer, 8 34 (1). A special indorsement speci- 

indoTsement. *. i <• -i iimi« 

nes the person to whom, or to whose order, the bill is 
payable, § 34 (2). A blank indorsement is sometimes in 
this form : — Pay to , or bearer ; a special indorse- 

ment may take the form : — Pay to A B (or to A B or 
order, or to A B's order). A holder may convert a 
blank indorsement into a special indorsement, by writ- 
ing above the indorser's signature a direction to pay the 
bill to or to the order of himself or some other person, 
Restrictive 8 34 (4). An indorsement is restrictive which either 

indorsement. ** 
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prohibits the further negotiation of the bill, or expresses 
that it is a mere authority to deal with the bill as thereby 
directed, and not a transfer of the ownership thereof. 
Examples of restrictive indorsements are : — Pay D 
only ; Pay D for the account of X ; Pay D or order for 
collection, § 35 (1). A restrictive indorsement may or 
may not authorise further transfer. When it does not 
authorise further transfer, the indorsee may sue any party 
that his indorser could have sued, but he has no power 
to transfer his right as indorsee, unless it expressly 
authorises him to do so. When it does authorise further 
transfer, all subsequent indorsees take the bill with the 
rights and liabilities of the first indorsee under the restric- 
tive indorsement, § 35 (2), (3). An indorsement which Partial 

1 • "I "I uidorsement. 

purports either to transfer to the indorsee part only 
of the amount payable, or to transfer the bill to 
two or more indorsees severally, is partial ; it does 
not operate as a negotiation of the bill, § 32 (2). 
Whilst a conditional indorsement is available against ponditionai 

, , , indorsement. 

the party who takes it, yet the condition may be dis- 
regarded by the payer, and payment to the indorsee is 
valid whether the condition has been fulfilled or not, 
§33. 

Any person who signs a bill otherwise than as drawer strwger akn- 
or acceptor incurs the liabilities of an indorser to a holder as indorser. 
in due course, § 56. 

By indorsing a bill, the indorser — Contract and 

liability of 
(a.) Engages that on due presentment it shall be accepted and paid indorser. 

according to its tenor, and that if it be dishonoured he will 
compensate the holder or a subsequent indorser who is com- 
pelled to pay it, pro\dded that the requisite proceedings on 
dishonour be duly taken ; 

(6.) Is precluded from denying to a holder in due course the genuine- 
ness and regularity in all respects of the drawer's signature 
and all previous indorsements ; 

(c.) Is precluded from denying to his immediate or a subsequent 
indorsee that the bill was at the time of his indorsement a valid 
and subsisting bill, and that he had then a good title thereto, 
§ 55 (2). 
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OptionidBtipii- Any indorser of a bill, as well as the drawer, may 
drawer or insert therein an express stipulation negativing or limit- 
m oner. j^^ ^^ ^^^ liability to the holder, or waiving as regards 

himself some or all of the holder's duties, § 16. 



Indorsement 
of bills in a 
set. 



When the holder of a bill drawn in a set indorses 
two or more parts to different persons, he is liable on 
every such part, and every indorser subsequent to him is 
liable on the part he has himself indorsed as if the said 
parts were separate bills, § 71 (2). When two or more 
parts of a set are negotiated to different holders in due 
course, the holder whose title first accrues is as between 
such holders deemed the true owner of the bill, § 71 (3). 
Nothing, however, in the sub-section affects the rights of 
a person who in due course accepts or pays the part first 
presented to him. 
Banker paying When a bill payable to order on demand is drawn on 

demand draft .. 1,111 1 '.'i •. • 

whereon in; a banker, and the banker on whom it is drawn pays it m 

dorsement is ■■/••ji^ i».i i« /ti* *^* 

forged. good faith and m the ordinary course of business, it is 

not incumbent on him to shew that the indorsement of 
the payee, or any subsequent indorsement, was made by 
or under the authority of the person whose indorsement 
purports to be, and he is deemed to have paid the bill 
in due course, although such indorsement has been forged 
or made without authority, § 60. 



N^otiation of 
overdue bill. 



Such bill 
subject to 
any defect 
affecting it at 
its maturity. 



When a bUl 
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2. negotiation of Overdue or Dishonoured Bill, or of 
Bill to party being liable thereon. — ^A bill, negotiable in 
its origin, continues so till it has been either restrictively 
indorsed, or discharged by payment or otherwise, § 36 (1). 
A bill, negotiated after it is overdue, is subject to any 
defect of title affecting it at its maturity, and thencefor- 
ward no person can acquire or give a better title to it 
than that which the person from whom he took it had, 
§ 36 (2). A bill payable on demand is deemed to be 
overdue for the purposes of negotiation when it bears 
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ex fade to have been in circulation an unreasonable 
length of time, which is a question of fact, § 36 (3). 
Every negotiation is prima facie deemed to have beenindoreement 
made before the maturity of the bill, except when anSmedto^ 
indorsement is dated after such maturity, § 36 (4). nl^e before 

If a bill, not overdue, has been dishonoured, any^S^*^®^ 
person who takes it with notice of the dishonour, takes it Negotiation of 
subject to any defect of title attaching thereto at thebui. 
time of dishonour, § 36 (5) ; but nothing in this sub- 
section affects the rights of a holder in due course. 

When a bill is negotiated back to — (1) the drawer, (2) a Negotiation 
prior indorser, or (3) the acceptor, he may, subject to the already UaSe^ 
provisions of the Act, re-issue and further negotiate the ^^^^' 
bill, but he cannot enforce payment against any inter- 
vening person to whom he was previously liable, § 37. 

3. General Duties of Holder, — PreaentTnent for accept- General duties 
aTice or for payment, and notice of dishonour by non- 
acceptance or non-payment — ^All parties to a bill are, as a 
rule, liable conjunctly and severally in payment to the 
holder of it ; but, by neglecting his duties as a holder, 
he may free from liability the drawer and indorsers, and 
even the acceptor. It has now to be considered how far 
it is necessary for the holder to present a bill for accept- 
ance and for payment, to give notice of dishonour by 
non-acceptance or non-payment, and to have a dis- 
honoured ex facie foreign bill protested if he is to pre- 
serve his recourse for payment. 

Presentment for acceptance in the case of a bill issued when pre- 

^, r^ V 1 sentaient for 

prior to acceptance is necessary in these cases — (1) when acceptance is 
bills are payable after sight, in order to fix their '*®^^**^' 
maturity, § 39 (1) ; (2) when bills expressly stipulate for 
presentment for acceptance ; and (3) when bills are 
drawn payable elsewhere than at the residence or place 
of business of the drawee, § 39 (2). In this last case, 
and when the holder has not time, with the exercise of 
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reasonable diligence, to present the bill for acceptance 

before presenting it for payment on the day it falls due, 

the delay caused by presenting the bill for acceptance 

before presenting it for payment is excused, and does not 

discharge the drawer and indorsers, § 39 (4). In no other 

case is presentment for acceptance necessary in order to 

render liable any party to the bill, § 39 (3). 

Time for When a bill payable after sight is negotiated, the 

bui after sight, holder is bound, within a reasonable time, either to 

present it for acceptance or to negotiate it, § 40 (1). 

Failure to do so discharges the drawer and all indorsers 

prior to the holder in default, § 40 (2). In determining 

what is a reasonable time within the meaning of section 40, 

regard is had to the nature of the bill, the usage of trade 

with respect to similar bills, and the facts of the particular 

case, § 40 (3). 

Rules as to The rules as to presentment for acceptance and excuses 

FoTi^ep^oe for non-presentment are important, and are set forth in 

for^noiT**' section 41, which provides : — 

presentment. 

(1.) A bill is duly presented for acceptance which is presented in 
accordance with the following rules : — 

(o.) The presentment must be made by or on behalf of the 
holder to the drawee, or to some person authorised to 
accept or refuse acceptance on his behalf, at a reasonable 
hour on a business day, and before the bill is overdue : 

(6.) Where a bill is addressed to two or more drawees, who are 
not partners, presentment must be made to them all, 
unless one has authority to accept for all, then present- 
ment may be made to him only : 

(c.) Where the drawee is dead, presentment may be made to his 
personal representative : 

(d.) Where tlie drawee is bankrupt, presentment may be made to 
him or to his trustee : 

(«.) Where authorised by agreement or usage, a presentment 
through the post-office is sufficient 

(2.) Presentment in accordance with these rules is excused, and a bill 
may be treated as dishonoured by non-acceptance — 

(a.) Where the drawee is dead or bankrupt, or is a fictitious 
person, or a person not having capacity to contract by 
bill: 
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(6.) Where, after the exercise of reasonable diligence, such 
presentment cannot be effected : 

(c.) Where although the presentment has been irregular, accept- 
ance has been refiised on some other ground. 

<3.) The fact that the holder has reason to believe that the bill, on 
presentment, will be dishonoured, does not excuse present- 
ment. 

When a bill is duly presented for acceptance, and is Non-aocept- 
not accepted within the customary time — i.e., usually 
twenty-four hours, but the time depends on the custom 
of the place of presentment (Bell's Prin. § 336), — the pre- 
senter must treat it as dishonoured by non-acceptance, 
otherwise the holder loses right of recourse against the 
drawer and indorsers, § 42. A bill is dishonoured by 
non-acceptance — (a) when it is duly presented for accept- 
ance, and acceptance is refused or cannot be obtained ; or 
(6) when presentment for acceptance is excused, and the 
bill is not accepted, § 43 (1). Dishonour by non-accept- Consequences 
ance gives an immediate right of recourse against the° ^^^^' 
drawer and indorsers, and no presentment for payment 
is necessary, § 43 (2). 

The holder of a bill may refuse to take a qualified Duties of 
xM5ceptance. Failure to obtain an unqualified acceptance qSaimed 
entides him to treat the bill as dishonoured by non- *''^p**''^^'' 
acceptance, § 44 (1). If a holder takes a qualified 
acceptance (other than a partial acceptance, which he 
can take, but of which he must give notice), without 
the authority, express or implied, of the drawer and 
indorsers, they are thereby discharged from liability on the 
bill, unless ex post facto they assent to the taking, § 44 (2). 
When a qualified acceptance is taken, if notice is given 
thereof to the drawer or the indorser, and he does not 
within a reasonable time express his dissent to the holder, 
lie is held to assent to such acceptance, § 44 (3). 

Like the rules as to presentment for acceptance and Rules as to 
oxcuses for non-presentment, the rules as to presentment ForpRyment. 
for payment and excuses for delay in presentment or non- 
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presentment for payment are important. These rules are 
found in sections 45 and 4G, which are as follows : — 

Section 45. Subject to the provisions of this Act a bill must be 
duly presented for payment. If it be not so presented the drawer 
and indorsers shaU be discharged. 

A bill is duly presented for payment which is presented in 
accordance with the following rules : — 
(1.) Where the bill is not payable on demand, presentment must 

be made on the day it falls due. 
(2.) Where the bill is payable on demand, then, subject to the 
provisions of this Act, presentment must be made within 
a reasonable time after its issue in order to render the 
drawer liable, and within a reasonable time after it» 
indorsement, in order to render the indorser liable. 
In determining what is a reasonable time, regard shall be had to 
the nature of the bill, the usage of trade with r^ard to 
similar bills, and the facta of the particular case. 
(3.) Presentment must be made by the holder or by some person 
authorised to receive payment on his behalf at a reason- 
able hour on a business day, at the proper place as herein- 
after defined, either to the pei^on designated by the bill as 
payer, or to some person authorised to pay or refuse pay- 
ment on his behalf, if with the exercise of reasonable 
diligence such person can there be found. 
(4.) A biU is presented at the proper place : — 

(a.) Where a place of payment is specified in the bill and 

the bill is there presented. 
(6.) Where no place of payment is specified, but the 
address of the drawee or acceptor is given in the 
bill, and the bill is there presented, 
(r.) Where no place of payment is specified and no address 
given, and the bill is presented at the drawee's or 
acceptor's place of business if known, and if not, at 
his ordinary residence if known. 
((£.) In any other case if pi*eeented to the drawee or 
acceptor wherever he can be found, or if presented 
at his last known place of business or residence. 
(5.) Where a bill is presented at the proper place, and after the 
exercise of reasonable diligence no person authorised to 
pay or refuse payment can be found there, no further 
presentment to the drawee or acceptor is required. 
(6.) Where a bill is drawn upon, or accepted by, two or more 
pereons who are not partners, and no place of payment is 
specified, presentment must be made to them all. 
(7.) Where the drawee or acceptor of a bill is dead, and no place 
of payment is specified, presentment must be made to a 
personal representative, if such there be, and with the 
exercise of reasonable diligence he can be found. 
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(8.) Where tfathorised by agreement or usage a presentment 

through the post-office is sufficient. 
§ 46. (1.) Delay in making presentment for payment is excused Excuses for 
when the delay is caused by circumstances beyond the control of the ^®^y in pre- 
holder, and not imputable to his default, misconduct, or negligence. 
When the cause of delay ceases to operate, presentment must be 
made with reasonable diligence. 

(2.) Presentment for payment is dispensed with — When present- 

(a.) Where, after the exercise of reasonable diligence, present- mei^tdispensed 

ment, as required by this Act, cannot be effected. 
The fact that the holder has reason to believe that the bill will. 

on presentment, be dishonoured, does not dispense with 

the necessity for presentment. 
(b.) Where the drawee is a fictitious person, 
(c) As regards the drawer where the drawee or acceptor is not 

bound, as between himself and the drawer, to accept or 

pay the bill, and the drawer has no reason to believe that 

the bill would be paid if presented. 
(d.) As regards an indorser, where the bill was accepted or made 

for the accommodation of that indorser, and he has no 

reason to expect that the bill would be paid if presented, 
(e.) By waiver of presentment^ express or implied. 

A bill is dishonoured by non-payment — (a) when it Dishonour by 
is duly presented for payment, and payment is refused, '^^''^■wment. 
or cannot be obtained, or (6) when presentment is excused 
and the bill is overdue and unpaid, § 47 (1). The holder consequences 
of a bill dishonoured by non-payment has, subject to the by non^pa^ 
provisions of the Act, an immediate right of recourse °*®"*' 
against the drawer and indorsers, § 47 (2). 

When a bill is dishonoured either by non-acceptance Notice of dis- 

% ... pj'i J. t. • honour and 

or by non-payment, notice of dishonour must be given, effect of non- 
in accordance with the rules to be stated, to the'***^*'^* 
drawer and each indorser, and any drawer or indorser 
to whom such notice is not given is discharged ; 
but when a bill is dishonoured by non-acceptance, and 
no notice of dishonour is given, the rights of a holder 
in due course, who acquires it after the omission, are not 
prejudiced by the omission. If a bill is dishonoured by 
non-acceptance, of which notice is given, it is unneces- 
sary to give notice of subsequent dishonour by non-payment 
unless the bill has in the meantime been accepted, § 48. 

H 
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BILLS OF EXCHANGE. 



Rules as to 
notice of dis- 
honour. 



The rules as to notice of dishonour and excuses for non- 
notice and delay in giving notice are contained in sections 
49 and 50, which provide, as follows : — 



By whom 
notice given 
and effect of 
notice. 



How notice 
given. 



To whom 
notice given. 



When notice 
muBt be given. 



§ 49. Notice of dishonour in order to be valid and effectual must be 
given in accordance with the following rules : — 

(L) The notice must be given by or on behalf of the holder, or by or 
on behalf of an indorser who, at the time of giving it, is him- 
self liable on the bill. 

(2.) Notice of dishonour may be given by an agent either in his own 
name, or in the name of any 'psaty entitled to give notice, 
whether that party be his principal or not 

(3.) Where the notice is given by or on behalf of the holder, it enures 
for the benefit of all subsequent holders and all prior indorsers 
who have a right of recourse against the party to whom it 
is given. 

(4.) Where notice is given by or on behalf of an indorser entitled to 
give notice as herein before provided, it enures for the benefit 
of the holder and all indorsers subsequent to the party to 
whom notice is given. 

(6.) The notice may be given in writing or by personal communica- 
tion, and may be given in any terms which sufficiently 
identify the bill, and intimate that the bill has been 
dishonoured by non-acceptance or non-payment 

(6.) The return of a dishonoured bill to the drawer or an indorser is, 
in point of form, deemed a sufficient notice of dishonour. 

(7.) A written notice need not be signed, and an insufficient written 
notice may be supplemented and validated by verbal com- 
mimication. A misdescription of the bill shall not vitiate the 
notice unless the party to whom the notice is given is in fact 
misled thereby. 

(8.) Where notice of dishonour is required to be given to any person, 
it may be given either to the party himself^ or to his agent in 
that behalf. 

(9.) Where the drawer or indorser is dead, and the party giving 
notice knows it, the notice must be given to a personal repre- 
sentative, if such there be, and with the exercise of reasonable 
diligence he can be found. 
(10.) Where the drawer or indorser is bankrupt, notice may be given 

either to the party himself or to the trustee. 
(11.) Where there are two or more drawers or indorsers who are not 
partners, notice must be given to each of them, unless one of 
them has authority to receive such notice for the others. 
(12.) The notice may be given as soon as the bill is dishonoured, 
and must be given within a reasonable time thereafter. 
In the absence of special circumstances, notice is not deemed to 
have been given within a reasonable time, unless — 
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(a.) Where the person giving and the person to receive notice 
reside in the same place, the notice is given or sent 
off in time to reach the latter on the day after the 
dishonour of the bill. 
(6.) Where the person giving and the person to receive notice 
reside in different places, the notice is sent off on the day 
after the dishonour of the bill, if there be a post at a 
convenient hour on that day, and if there be no such 
post on that day, then by the next poet thereafter. 
(13.) Where a bill when dishonoured is in the hands of an agent, he 
may either himself give notice to the parties liable on the bill, 
or he may give notice to his principal If he give notice to 
his principal, he must do so within the same time as if he were 
the holder, and the principal upon receipt of such notice has 
himself the same time for giving notice as if the agent had 
been an independent holder. 
(14) Where a party to a bill receives due notice of dishonour, he has after 
the receipt of such notice the same period of time for giving notice 
to antecedent parties that the holder has after the dishonour. 
(15.) Where a notice of dishonour is duly addressed and posted, the 
sender is deemed to have given due notice of dishonour, not- 
withstanding any miscarriage by the post-office. 
§ 50. (1.) Delay in giving notice of dishonour is excused where the EzouBes for de- 
delay is caused by circumstances beyond the control of the party ^*y ^^ J^otice. 
giving notice, and not imputable to his default, misconduct, or 
negligence. When the cause of delay ceases to operate the 
notice must be given with reasonable diligence. 
(2.) Notice of dishonour is dispensed with — Excuses for 

(a.) When, after the exercise of reasonable diligence, notice as non-notice, 
required by this Act cannot be given to or does not reach 
the drawer or indorser sought to be charged : 
(6.) By waiver, express or implied. Notice of dishonour may be 
waived before the time of giving notice has arrived, or 
after the omission to give due notice : 
(c.) As regards the drawer in the following cases, namely — (1) 
where drawer and drawee are the same person ; (2), where 
the drawee is a fictitious person, or a person not having 
capacity to contract ; (3), where the drawer is the person 
to whom the bill is presented for payment ; (4), where 
the drawee or acceptor is as between himself and the 
drawer under no obligation to accept or pay the bill ; (5), 
where the drawer has countermanded payment : 
(d) As regards the indorser in the following cases, namely — (1), 
where the drawee is a fictitious person, or a person not 
having capacity to contract, and the indorser was aware 
of the fact at the time he indorsed the bill ; (2), where 
the indorser is the person to whom the bill is presented 
for payment ; (3), where the bill was accepted or made 
for his accommodation. 
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BILLS OF EXCHAXaE. 



DUhonoured 
foreign bill 
must be 
protested. 



Duties of 
holder as re- 
gards drawee 
or acceptor. 



In addition to giving notice of dishonour by non- 
acceptance or non-payment, the holder of an ex facie 
foreign bill dishonoured by non-acceptance must have it 
duly protested for non-acceptance, and the holder of an 
ex facie foreign bill, dishonoured by non-payment and not 
previously dishonoured by non-acceptance, must have it 
duly protested for non-payment, otherwise the drawer and 
indorsers are discharged, § 51 (2), (4), (9). See p. 103 c< seq. 

The duties of a holder of a bill as regards the drawee 
or acceptor are laid down in section 52, which pro- 
vides : — 

(1.) When a bill is accepted generally presentment for payment 
is not necessary in order to render the acceptor liable. 

(2.) When by the terms of a qualified acceptance presentment for 
payment is required, the acceptor, in the absence of an 
express stipulation to that effect, is not discharged by the 
omission to present the bill for payment on the day that it 
matures. 

(3.) In order to render the acceptor of a bill liable it is not 
necessary to protest it, or that notice of dishonour should 
be given to him. 

(4.) Where the holder of a bill presents it for payment, he shall 
exhibit the bill to the person from whom he demands pay- 
ment, and when a bill is paid the holder shall forthwith 
deliver it up to the party paying it. 



Definition of 4. Rights of Holders, — As already explained, a holder 
( ) o er; ^£ ^ -^^ ^ ^^ payee or indorsee who is in possession of 

it, or the bearer of it, § 2. But, in addition to the defini- 
tion of a holder, the definitions of a holder for value 
and of a holder in due course require notice. When 
value has at any time been given for a bill, the holder 
is deemed to be a holder for value as regards the acceptor 
and all parties to the bill who became parties before such 

(2) Holder for time, § 27 (2), and when the holder of a bill has a lien 
^*"®' on it, arising from contract or by implication of law, 

he is deemed to be a holder for value to the extent of the 

(3) Holder in sum for which hc has a lien, § 27 (3). A holder of a 

due course. , .„ • i i i • j •/• 

bill is a holder in due course, if — 
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(1.) The bill is ex facie complete and regular. 

(2.) He became the holder of it before it was overdua 

(3.) He became the holder of it without notice that it 
had been previously dishonoured, if such was 
the fact. 

(4.) He took it in good faith {i.e., honestly, whether 
negligently or not, § 90). 

(5.) He took it for value. 

(6.) At the time the bill was negotiated to him, he 
had no notice of any defect in the title of 
the person who negotiated it, § 29 (1). In 
particular, the title of a person negotiating a 
bill is defective when he obtained the bill, 
or the acceptance thereof, by — (a) fraud ; (6) 
duress, or force and fear, or other unlawful 
means ; or (o) for an illegal consideration ; or 
{d) when he negotiates it in breach of faith ; 
or (e) or under such circumstances as amount 
to a fraud, § 29 (2). 

A holder may sue on the bill in his own name, S 38 (1), Rights and 

J ^ j^^^« , ^. ^. — older. 

holder in due course holds the bill free — (1) from any 
defect of title of prior parties ; and (2) from mere per- 
sonal defences available to prior parties among themselves ; 
and (3) he may enforce payment against all parties liable 
on the bill, § 38 (2). A holder (whether for value or not) 
who derives his title to a bill through a holder in due 
course, and who is not himself a party to any fraud or 
illegality affecting it has all the rights of that holder in 
due course as regards the acceptor and all parties to the 
bill prior to that holder, § 29 (3). If a holder with a 
defective title to a bill negotiates it to a holder in due 
course, the latter gets a good and complete title to it; 
and if a holder with a defective title obtains payment 
of the bill, the person who pays him in due course 
gets a valid discharge for the bill, § 38 (3). 
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What biUB may 
bo accepted 
iupra protest. 



Who may 
accept «ifpra 
protest. 

For whom 
acceptance 
iupra protest 
deemed to be 
made. 



Essentials of 
a valid accept- 
ance for 
honour. 



Usual form. 



Liability of 
acceptor for 
honour. 



Time of pre- 
sentment to 
acceptor for 
honour. 



To whom 
acceptor for 
honour liable. 



5. Acceptance cmd Payment for Honour. — A bill — (1) 
protested for dishonour by non-acceptance and not over- 
due, or (2), protested for better security and not overdue, 
can be accepted in whole or in part 8upra protest, with the 
consent of the holder, by any person who is not a party 
ahready liable thereon for the honour of any party liable 
thereon, or for the honour of the person for whose account 
the bill is drawn, § 65 (1), (2). The acceptance for 
honour is, in the absence of a contrary statement, 
deemed to be an acceptance for the honour of the drawer, 
§65 (4). The maturity of a bill accepted for honour 
and payable after sight, is calculated from the date of 
noting for non-acceptance, § 65 (5). 

A valid acceptance for honour supra protest, must — 
(a) be written on the bill, and indicate that it is an accept- 
ance for honour, and (6) be signed by the acceptor for 
honour, § 65 (3). The usual form is — "Accepted for the 
honour of A B, supra protest." 

The acceptor for honour is liable to pay the bill in 
terms of his acceptance, if it is not paid by the drawee, but 
only' — (1) if due presentment for payment, unless excused, 
has been made to the drawee, followed by a protest for non- 
payment ; (2) if notice of the presentment and protest 
has been given to him ; and (3) if there is due present- 
ment for payment to him, prior to which the bill must 
be protested for non-payment by the drawee, § 66 (1), 
67 (1), (3). A bill, accepted for honour, must be pre- 
sented to the acceptor not later than the day following 
its maturity, when his address is in the place where 
the bill is protested for non-payment ; and when his 
address is not in the place where the bill was protested 
for non-payment, the bill must be forwarded not later 
than the day following its maturity for presentment to 
him, § 67 (2). Delay in presentment, or non-present- 
ment, may or may not be, as in other cases, excusable, 
§ 67 (3). An acceptor for honour is liable to the 
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holder as well as to all parties subsequent to the party 
for whose honour he has accepted, § 66 (2). If he 
does not pay the bill, it must be protested for non- 
payment by him, § 67 (4). 

A bill, protested for non-payment, may be paid supra Payment 
protest, with or without the consent of the holder, by ^ji»ra protest. 
any person, whether or not he is a party to the bill, for ^® ™*y 
the honour of any party liable thereon, or for the honour For whom 

payment may 

of the person for whose account the bill is drawn, § 68 (1), m made. 
and when two or more persons offer to pay a bill for the 
honour of different parties, the person whose payment will 
discharge most parties has the preference, § 68 (2). If 
the holder refuses to receire payment 9upra protest, be 
loses his right of recourse against parties who would have 
been discharged by the payment, § 68 (7). To prevent 
such payment from operating as a mere voluntary pay- 
ment, it must be attested by a notarial act of honour, 
§68 (3), (4). For form of notarial act of honour, mc2e Notarial act 
Juridical Styles, vol. iL 27. Payment for honour dis-^j^^^^d 
charges all parties subsequent to the party for whose ^^*^^^j. 
honour it has been made, but the payer succeeds to all i^ononr. 
the rights and duties of the holder quoad the party for 
whose honour he pays, and all parties liable to such party, 
§ 68 (6). The payer for honour on paying to the holder 
the amount of the bill, and the notarial expenses incidental 
to its dishonour, is entitled to receive both the bill itself 
and the protest, § 68 (6). 

6. Noting and Protesting of BiUa, — Noting consists Noting, 
of a marking by a notary-public on a bill which has 
been dishonoured. The marking contains, in a case of 
non-acceptance, the date of presentment and the refusal 
to accept, and, in a case of non-payment, the date of pre- 
sentment and the refusal to pay, and, in either case, the 
notary's initials and "N.R" after them, and the names 
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Contents of 
protest. 



Protent on a 
lORt bill. 



Protest when 
notary not 
obtainable. 



When protest 
not essential, 
and essential. 



and designations of two witnesses to the noting. In 
practice, neither the notary nor the witnesses attend the 
presentment. The notary usually names the witnesses at 
his discretion. The noting contains the materials from 
which the protest is made out, and, if the protest is dis- 
conform to the noting, the protest is inept as a founda- 
tion for diligence, M^Pheraon, 12 R 942. 

The protest must contain a copy of the dishonoured 
bill, must be signed by the notary making it, and 
must specify — (1) the person at whose request the bill 
is protested ; (2) the place of protest ; (3) the date of 
protest ; (4) the cause or reason for protesting the bill ; 
(5) the demand made ; (6) the answer given, if any, or 
the fact that the drawee or acceptor could not be found, 
§ 5 1 (7). The protest may be made on a copy of a bill 
or written particulars of it, when it is lost or destroyed, 
or wrongly detained from the person entitled to hold it, 
§ 51 (8). For form of protest, see Thorbum's Comment- 
ary on the Bills of Exchange Act, 1882, 268. When 
a dishonoured bill is authorised or required to be protested, 
and the services of a notary are not at command at the 
place of dishonour, a certificate, signed by any householder 
or substantial resident of the place, in the presence of two 
witnesses, is sufficient to attest the dishonour of the bill, 
§ 94, and schedule 1. 

To preserve recourse by ordinary action, protest of an 
inland bill is, as a rule, not essential, but to preserve 
recourse against the drawer and indorsers of an eo; fade 
foreign bill, it is, as above stated, essential imless in 
circumstances dispensing with it. Protest is, however, 
necessary in the case of an inland or a foreign bill — 

(1.) In order to warrant summary diligence, § 98. 

(2.) Prior to being accepted for honour, § 65 (1). 

(3.) Prior to being presented for payment to an acceptor 
for honour, § 67 (1). 

(4.) Prior to being paid for honour, § 68 (1). 
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(5.) Prior to being presented for payment to a referee 

in case of need, § 67 (I). 
(6.) When it is dishonoured by an acceptor for honour, 

§ 67 (4). 
(7.) When it is payable at a fixed period after sight and 
not accepted, in order to fix the maturity of the 
biU, §14(3). 
Protest^ eren where required to preserve recourse against whenprotest 
the drawer and the indorser, as in the case of a foreign 
bill, is dispensed i^th by any circumstance which would 
dispense with notice of dishonour, § 51 (9). When a bill when noting 

. . «• • ••11 requires to be 

reqmres to be protested, it must, m a question with the made, 
drawer or indorser, be noted on the day of dishonour, 
§ 51 (4), and the formal protest may be afterwards 
extended as of the date of the noting, § 51 (4), 93. But 
delay in noting or protesting is excused when the delay is 
caused by circumstances beyond the control of the holder, 
and not imputable to his default, misconduct, or negli- 
gence. When the cause of delay ceases to operate, the 
bill must be noted or protested with reasonable diligence, 
§51 (9). A bill may be protested against the acceptor 
at any time within six months of its due date, Bon, 12 D. 
1310. 

A bill must be protested at the place where it is dis-puceofpro- 
honoured, § 51 (6) ; but if it is presented by post and 
returned by post dishonoured, it may be protested at the 
place of return, and on the day of return if received within 
business hours, and if not so received, then not later than 
the next business day, § 51 (6) (a). A bill, drawn payable 
at the place of business or residence of some person other 
than the drawee and dishonoured by non-acceptance, must 
be protested for non-payment at the place where it is 
expressed to be payable, and no further presentment for 
payment to, or demand on, the drawee is necessary, 
§ 51 (6) (6). 
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How bill di8< 
charged:— 



L Pftjonent. 



2. Confmione. 



3. Exprera 
waiver in 
writiiig. 



4. Cancella- 
tion. 



5. NawUione. 

6. Delegaiiont. 

7. CompenBa- 
tion. 



8. Prescrip- 
tion. 



Sexennial pre- 
scription, when 
applicable. 



Teiminus 
09110. 



V. Discharge of Bills. 

A bill, according to the Act, is discharged as regards all 
parties in these ways : — 

1. By payment in due course — i.e., payment made at or 

after maturity to the holder in good faith, and 
without notice that his title is defective — by or on 
behalf of the drawee or acceptor. When an 
accommodation bill is paid in due course by the 
party accommodated, it is discharged, § 59 

(1).(3). 

2. By the acceptor becoming the holder in his own 

right at or after its maturity, § 61. 

3. By the holder renouncing absolutely and uncondi- 

tionally his rights against the acceptor at or 
after its maturity. Unless the bill is delivered 
up to the acceptor, the renunciation must be in 
writing, § 62 (1). 

4. By intentional and apparent ex facHe cancellation by 

the holder or his agent, § 63. 

A bill may also, apart from the Act, be discharged, — 

5. By novation. 

6. By delegation. 

7. By compensation. 

A bill is extinguished, but the debt not discharged, 

8. By the sexennial prescription or limitation, 12 Gteo. 

III. c. 72, § 37-40, and 23 Geo. III. c. 18, § 55. 
The sexennial prescription applies to bills and promis- 
sory notes whether foreign or inland, and whether payable 
in this country or abroad, Dcm, 2 S. and M'L. 682. It 
does not apply to claims of relief connected with bills which 
are not rested on the obligations in the bill itself, JMy^ 
7 S. 666 ; Roy, 12 D. 1028; and compare with Bucli- 
aTian, 2 D. 1444. The time whence prescription runs is, 
in the case of bills payable at a future date, the last day of 
grace, Douglaa, Heron <& Co., S Pat. Ap. 503, and, in the 
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case of all bills payable on demand, their date, 12 Geo. 
III. c. 72, § 39. The years of the minority of holders who Minority. 
have obtained the bill before the expiry of the six years 
are not computed in reckoning the prescriptire period, 
Geo. III. c. 72, § 40, unless when the bill, beneficially 
the minor's, ia held by a trustee who is major, M'NeU. 
2 S. 174. The running of prescription can be interrupted interraption 
by any of the following steps being taken within the six 
years — (1) raising and executing diligence on the bill-^ 
e,g,, protest followed by charge, Armstrong, M. 11,140; 
Henderson, 9 S. 180 ; Eraser, 9 S. 723 ; (2) calling in 
Court, or citation in, an action on the bill. Bell's Prin. 
598 ; (3) by claiming on the bill in a judicial competition 
— e.g., a multiplepoinding. National Bank, 16 S. 177; 
Lindsay, 16 D. 600; (4) presenting or concurring in, 
a petition for sequestration, or by lodging a claim with the 
trustee, or sheriflT, or preses at any meeting of creditors in 
a sequestration in respect of the bill, although the seques- 
tration is recalled, 19 and 20 Vict. c. 79, § 109 ; (6) plead- 
ing, as a defence to an action, compensation in respect of 
the bill, Ross, 17 D. 1144 ; and (6) entering on a special 
submission about a claim on the bill, Vans, June 14, 
1816, F.C. See Thorbum's Commentary on the Bills 
of Exchange Act, 1882, 223, and authorities there cited. 
If the six years have expired without prescription being 
interrupted, then the bill ceases to be '' of force or effectual 
to produce any diligence or action." The creditor's remedy Creditor's 
then is an ordinary action for the debt, and the onus^^^piAo^ 
lies on the creditor to prove, by the debtor's writ (which 
must be granted subsequent to the running of the six 
years) or oath, the constitution as well as the resting- 
owing of the debt, Russel, M. 11,130; Easion, 1 K. 
23. In Easton, Lord President Inglis observed that 
" nothing occurring during the currency of the sexennial 
prescription can interrupt the prescription, except it 
amounts to something like a reconstitution of the debt." 
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But the debt contained in a bill may be constituted by a 
separate written obligation, in which case the prescription 
of the bill will not affect the obligation, CampbeU, M. 
1648; Nisbet, 7 Macph. 1097. 

Bill may be A bill may be discharged as regards some parties and 

diflchftrged as ...^ 

regards some not as regards others — (1.) When a bill is paid by the 

not u i^ards drawcr or an indorser, it is not discharged ; but where a 

ers. j^.jj pj^yj^y^ ^^^ ^^ ^^ ^^^ Order of, a third party is paid 

by the drawer, the drawer can enforce payment from the 
acceptor, but cannot re-issue it ; and where a bill is paid by 
an indorser, or where a bill payable to the drawer's order 
is paid by the drawer, the party paying it is re-instated 
in his former rights quoad the acceptor or antecedent 
parties, and is at liberty to strike out his own and subse- 
quent indorsements and again negotiate the bill, § 59 (2). 
(2.) The holder may, before, at, or after the maturity of 
the bill, renounce in writing the liability of any party ; 
but the rights of a holder in due course without notice of 
a renunciation are not thereby prejudiced, § 62 (2). (3.) 
The holder or his agent may discharge the liability of any 
party by the intentional cancellation of the latter's signa- 
ture, and, in such a case, any indorser who would hare had 
a right of recourse against the party whose signature is 
cancelled is also discharged, 63 (2). A cancellation made 
unintentionally, or under a mistake, or without the 
authority of the holder, is inoperative, but when a bill or 
any signature thereon appears to have been cancelled, the 
burden of proof lies on the party who alleges that the 
cancellation was made unintentionally, or under a mistake, 
or without authority, § 62 (3). See Dominion Bank, 15 
R. 408. (4.) Where a bill or acceptance is materially 
altered without the assent of all parties liable on the bill, 
the bill is avoided except as against a party who has made, 
authorised, or assented to the alteration and subsequent 
indorsers ; but if the alteration is not apparent, a holder 
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in due course can enforce payment of it according to its 
original tenor, § 64 (1). Among material alterations 
are : — any alteration — (a) of the date, (6) the sum payable, 
(o) the time of payment, (d) the place of payment, and, 
(e) where a bill has been accepted generally, the addition 
of a place of payment without the acceptor's assent, 
§ 64 (2). 

VI. Summary Diligence on Bills. 

The Bills of Exchange Act, 1882, neither alters nor Summaiy dm- 
affects in any way the law and practice in Scotland in f ffeoted by 
regard to summary diligence, § 98. Exchange Act. 

The Act 1681, c. 20, applicable only to foreign bills, 
authorised summary diligence in virtue of a registered 
protest against the drawer and indorser in the case of non- 
acceptance, and against the acceptor in the case of non- 
payment. By the Act 1696, c. 36, the provisions of the 
Act 1681, c. 20 were extended to inland bills. The Act 
12 Geo. III. c. 72, § 36, first allowed summary diligence 
on promissory notes. The Act enacted that summary 
diligence should pass upon bills, whether foreign or inland, 
and whether accepted or protested for non-acceptance, and 
upon all promissory notes duly negotiated, not only 
against the acceptors of such bills, or grantors of such 
notes, but also against the drawers of such bills, and the 
whole indorsers of the said bills and notes jointly and 
severally, except where the indorsation is qualified to be 
without recourse, § 42. Accordingly, if a bill has been 
accepted and duly protested for non-payment, and if due 
notice of dishonour has been given to the drawer and 
indorsers, the holder can use summary diligence against 
the drawer, acceptor, and indorsers, or any of them ; and 
if a bill has not been accepted, but has been duly pro- 
tested for non-acceptance, and due notice of dishonour has 
been given to the drawer and indorsers, the holder can use 
summary diligence against the drawer and indorsers, or 
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any of them. When the holder of a bill requires to shew 
by extrinsic evidence his right to the bill, he cannot use 
summary diligence, Fraser, 15 D. 756 ; Smith, 7 S. 885 ; 
SvmTners, 6 D. 286. 

The essentials of summary diligence are : — 

(1.) A bill 

(2.) A protest of it for non-acceptance or for non-pay- 
ment 

(3.) Registration of protest in the Books of Council and 
Session or in the Books of the Sheriff Court 
within the jurisdiction of which the party to 
be charged resides, and 

(4.) A charge in virtue of the extract of the registered 
protest. 

A bill which is signed by initials or by mark, Craigie, 
10 S. 510 ; Stewart, July 11, 1815, F.C., or to which the 
acceptance is conditional, is not a good warrant for sum- 
mary diligence. Nor can a bill wanting in any material 
particular, or ex fade vitiated, be a warrant for summary 
diligence. Prior to the Bills of Exchange Act, 1882, a 
bill without a date could not be a warrant for summary 
diligence, nor can it be so now. Summary diligence is 
competent on a biU signed on behalf of a person who 
cannot write by a notary or justice of the peace in pre- 
sence of two witnesses, 37 and 38 Vict. c. 94. 

The protest must, according to Mr. Thorbum, be made 
by a notary ; a certificate by a householder or substantial 
resident, under section 94 of the Bills of Exchange Act 
not being, in his opinion, sufficient. See Commentary on 
Bills of Exchange Act, 1882, p. 207. The protest, which 
has to be properly stamped, requires to be registered, 
and it may be so either in the Books of Council and 
Session, or in the Books of the Sheriff Court within 
the jurisdiction of which the party to be charged resides. 
It must be registered within six months after the date of 
a bill which has been protested for non-acceptance. 
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and within six months after the date of payment of a bill 
which has been protested for non-payment. In cases of 
bills with days of grace, a protest for non-payment must 
be registered within six months of the last day of grace ; 
and, although bills payable on demand have no days of 
grace, protests thereof are registrable within six months 
of the date of presentation for payment, Bon, 12 D. 1310. 

The extract of the registered protest is a warrant to Charge, 
charge the party liable on the bill to pay the sum in it, 
and the interest thereon from its due date, within six 
days if he resides in Scotland, 1681, c. 20, 1696, c. 36 ; 
23 Geo. III. c. 18 ; and within fourteen days if he is in 
Orkney or Shetland or furth of Scotland, 31 and 32 Vict. 
c. 100, § 14. For measure of damages against parties to 
dishonoured bills, see Bills of Exchange Act, 1882, § 57. 

An ordinary action to enforce payment can be used on what bilk 
on all bills which are valid warrants for summary JSjUmmSi7be 
diligence, and an ordinary action is the remedy for enforc- ™"*^ 
ing payment when extrinsic proof is required to shew the 
holder's right to the bill. Besides, if a protest is not 
registered within the proper time, an ordinary action can 
be raised for payment of the bill ; and when an ordinary 
action on a bill is in dependence, summary diligence can- 
not be used in respect of it, Denovan, 7 D. 378. 

VII. International Questions relating to Bills. 

Section 72 of the Bills of Exchange Act, 1882, contains international 
rules where the laws of different countries conflict with SSingto 
regard to bills. The section is in these terms : — ^^^ 

Wheie a bill drawn in one country is negotiated, accepted, or 
payable in another, the rights, duties, and liabilities of the parties 
thereto are determined as follows : — 
(1.) The validity of a bill as regards requisites in form is deter- 
mined by the law of the place of issue, and the validity as 
regards requisites in form of the supervening contracts, 
such as acceptance, or indorsement, or acceptance supra 
protest, is determined by the law of the place where such 
contract was made. 
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Provided that — 

(a.) Where a bill is issued out of the United Kingdom it 
' is not invalid by reason only that it is not stamped 

in accordance with the law of the place of issue : 
(6.) Where a bill, issued out of the United Kingdom, 
' conforms, as regards requisites in form, to the law 

^ of the United Kingdom, it may, for the purpose of 

enforcing payment thereof, be treated as valid as 

between all persons who negotiate, hold, or become 

parties to it in the United Kingdom. 

(2.) Subject to the provisions of this Act, the interpretation of 

the drawing, indorsement, acceptance, or acceptance 9upra 

protest of a bill, is determined by the law of the place 

f where such contract is made. 

Provided that where an inland bill is indorsed in a foreign 
coimtry the indorsement shall, as regards the payer, be interpreted 
i according to the law of the United Kingdom. 

; (3.) The duties of the holder with respect to presentment for 

acceptance or payment, and the necessity for or sufficiency 
of a protest or notice of dishonour, or oUierwise, are deter- 
mined by the law of the place where the act is done or the 
bill is dishonoured. 
(4.) Where a bill is drawn out of^ but payable in, the United 
Kingdom, and the sum payable is not expressed in the 
currency of the United Kingdom, the amount shall, in the 
f absence of some express stipulation, be calculated accord- 

ing to the rate of exchange for sight drafts at the place of 
I payment on the day the bill is payable. 

\ (5.) Where a bill is drawn in one country and is payable in 

»' another, the due date thereof is determined according to 

[ the law of the place where it is payable. 



II. Promissory Notes. 

Definition of A promissory note is an unconditional promise in 

prOTusaoiy ^nfjjig or in print made by one person to another, signed 

by the maker, engaging to pay, on demand or at a fixed 

or determinable future time, a sum certain in money, to, 

or to the order of, a specified person, or to bearer, Bills 

Promii»ory of Exchange Act, 1882, §83 (1). A note is not invalid 

ttdD ap^dee by rcason only that it contains also a pledge of collateral 

Bocmity."* security with authority to sell or dispose thereof, § 83 (3). 

Promiasory Like bills, promissory notes are of two classes — (1) inland, 

^land or *' and (2) foreign. A note which is, or on the face of it 

foreign. 
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purports to be, both made and payable within the British 
Islands is an inland note, and any other note is a foreign 
note, § 83 (4). What has been said of the stamping of 
bills applies to promissory notea A promissory note is 
incomplete until delivery thereof to the payee or bearer, 
§ 84. A promissory note may be made by two or more Joint and 
makers who may be liable thereon jointly, or jointly and "^^^™ ^^ 
severally, according to its tenor, § 85 (1). When a note 
runs, " I promise to pay," and is signed by two or more 
persons it is deemed to be their joint and several note, 
§85 (2). When a note payable on demand has been Note payable 
indorsed, it must be presented for payment within a 
reasonable time, otherwise the indorser is discharged, 
§ 86 (1) ; but when a note payable on demand is 
negotiated, it is not deemed to be overdue, for the pur- 
pose of affecting the holder with defects of title of which 
he had no notice, by reason that it appears that a reason- 
able time for presenting it for payment has elapsed since 
it9 issue, § 86 (3). Where a promissory note is, in the Presentment 
body of it, made payable at a particular place, it must be ment. 
presented for payment at that place in order to render the 
maker liable ; but in any other case presentment for 
payment is not necessary in order to render the maker 
liable, § 87 (1). Presentment for payment is necessary 
in order to render the indorser of a note liable ; and when 
a note is, in the body of it, made payable at a particular 
place, presentment at that place is necessary in order to 
render an indorser liable, but when a place of pajmtient is 
indicated by way of memorandum only, presentment at 
that place is sufficient to render the indorser liable. A 
presentment, however, to the maker elsewhere, if sufficient 
in other respects, also suffices, § 87 (2) (3). The maker Liawuty of 
of a note, by making it — (1) engages that he will pay it 
according to its tenor ; (2) is precluded from denying to 
a holder in due course the existence of the payee and 

his then capacity to indorse, § 88. Subject to the provi- 

I 
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How far pro- sioDS Specially relating to promissory notes, the provisions 
of Exchange of the Bills of Exchange Act, 1882, relating to bills of 
relating to exchange apply, with the necessary modifications, to 
to pro^Mory promissory notes ; and, in applying these provisions, the 
notes. maker of a note is deemed to correspond with the acceptor 

of a bill, and the first indorser of a note is deemed to 
correspond with the drawer of an accepted bill payable 
to drawer's order, § 89 (1) (2). But the following pro- 
visions as to bills do not apply to notes : — 

(1.) Presentment for acceptance. 
(2.) Acceptance. 
(3.) Acceptance supra protest. 
(4.) Bills in a set, § 89 (3). 

Unlike a foreign bill, a foreign note, when dishonoured, 
does not require to be protested 89 (4). Promissory 
notes, like bills, fall under the sexennial limitation, and 
they have the privilege of simimary diligence. 

III. Cheques. 

Cheque By the Bills of Exchange Act, 1882, a cheque is a bill 

of exchange drawn on a banker payable on demand, § 73. 
The Act also provides that its provisions, applicable to 
a bill of exchange payable on demand, apply to a cheque, 
in so far as not otherwise provided by the part of the 
Act dealing specially with the subject of cheques, § 73. 

Presentment Soction 74, which Contains rules for presentment of 

of cheques for 

payment. chequcs for payment, provides : — 

Subject to the provisions of this Act — 

(1.) Where a cheque is not presented for payment within a 
reasonable time of its issue, and the drawer or the person 
on whose account it is drawn had the right at the time of 
such presentment, as between him and the banker, to have 
the cheque paid, and suffers actual damage through the 
delay, he is discharged to the extent of such damage, that 
is to say, to the extent to which such drawer or person is 
a creditor of such banker to a larger amount than he 
would have been had such cheque been paid. 
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(2.) In (letermiumg what is a reasonable time regard shall be 
had to the nature of the instrument, the usage of trade 
and of bankers, and the facts of the particular case. 

(3.) The holder of such cheque as to which such drawer or 
person is discharged shall be a creditor, in lieu of such 
drawer or person, of such banker to the extent of such 
discharge, and entitled to recover the amount from him. 

The duty and authority of a banker to pay a cheque Revocation of 
drawn on hun by his customer are determined by either authority. 
— (1) countermand of payment, or (2) notice of the 
customer's death, § 75. Payment of a bill of exchange 
cannot be countermanded, and a bill of exchange does 
not fall by notice of the death of the drawer. Repeal- 
ing the Crossed Cheques Act, 1876 (39 and 40 Vict. CroBsed 
c. 81), the Bills of Exchange Act, 1882, contains certain ^^^' 
sections (76-82) dealing with crossed cheques. The 
sections are as follows : — 

§ 76. (1.) Where a cheque bears across its face an addition of— General and 

(a.) The words "and company" or any abbreviation thereof ?P^^^^^* 
between two parallel transverse lines, either with or 
without the words " not negotiable ; " or 
(6.) Two parallel transverse lines simply either with or 
without the words " not negotiable ; " 
that addition constitutes a crossing, and the cheque is crossed 
generally. 
(2.) Where a cheque bears across its face an addition of the name 
of a banker, either with or without the words "not 
negotiable," that addition constitutes a crossing, and the 
cheque is crossed specially and to that banker. 

§ 77. (1.) A cheque may he crossed generally or specially by the Crossing by 

drawer. drawer or after 

issue 
(2.) Where a cheque is uncrossed, the holder may cross it gener- 
ally or specially. 
(3.) Wliere a cheque is crossed generally, the holder may cross it 

specially. 
(4.) Where a cheque is crossed generally or specially, the holder 

may add the words " not negotiable." 
(5.) Where a cheque is crossed specially, the banker to whom it 

is crossed may again cross it specially to another banker 

for collection. 
(6.) Where an uncrossed cheque, or a cheque crossed generally, 

is sent to a banker for collection, he may cross it specially 

to himself. 
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§ 78. A crossing authorised by this Act is a material part of the cheque ; 

it shall not be lawful for any person to obliterate or, except as 

authorised by this Act^ to add to or alter the crossing. 

§ 79. (1.) Where a cheque is crossed specially to more than one banker, 

except when crossed to an agent for collection being a 

banker, the banker on whom it is drawn shall refuse 

payment thereof. 

(2.) Where a banker on whom a cheque is drawn which is so 

crossed nevertheless pays the same, or pays a cheque 

crossed generally otherwise than to a banker, or if crossed 

specially otherwise than to the banker to whom it is 

crossed, or his agent for collection being a banker, he is 

liable to the true owner of the cheque for any loss he may 

sustain owing to the cheque having been so paid. 

Provided that where a cheque is presented for payment which 

does not at the time of presentment appear to be crossed, or to have 

had a crossing which has been obliterated, or to have been added to 

or altered otherwise than as authorised by this Act, the banker 

paying the cheque in good faith and without negligence shall not 

be responsible or incur any liability, nor shall the payment be 

questioned by reason of the cheque having been crossed, or of the 

crossing having been obliterated or having been added to or altered 

otherwise than as authorised by this Act, and of payment having 

been made otherwise than to a banker or to the banker to whom 

the cheqae is or was crossed, or to his agent for collection being 

a banker, as the case may be. 

§ 80. Where the banker, on whom a crossed cheque is drawn in good 

faith and without negligence, pays it, if crossed generally, to a 

banker, and if crossed specially, to the banker to whom it is crossed, 

or his agent for collection being a banker, the banker paying the 

cheque, and, if the cheque has come into the hands of the payee, 

the drawer, shall respectively be entitled to the same rights and be 

placed in the same position as if payment of the cheque had been 

made to the true owner thereof. 

S 81. Where a person takes a crossed cheque which'; bears on it the 

wortls " not negotiable," he shall not have and shall not be capable 

of giving a better title to the cheque than that which the person 

from whom he took it had. 

§ 82. Where a banker, in good faith and without negligence, receives 

payment for a customer of a cheque crossed generally or specially 

to himself, and the customer has no title or a defective title thereto, 

the banker shall not incur any liability to the true owner of the 

cheque by reason only of having received such payment. 

These provisions as to crossed cheques also apply to 
warrants for payment of dividends, § 95. For history of 
crossed cheques, see Thorbum's C'ommentary on Bills of 
Exchange Act, 1882, 175-183. 
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The Bills of Exchange Act, 1882, provides that in any Parole evi- 
judicial proceeding in Scotland, any fact relating to a bill petent to prove 
of exchange, bank cheque, or promissory note, which is bui, &c[ ^^ 
relevant to any question of liability thereon, may be 
proved by parole evidence ; but this enactment does not 
apply where a bill of exchange, bank cheque, or promis- 
sory note has imdergone the sexennial prescription, § 100. Rules in 
The rules in bankruptcy relating to bills of exchange, pro- not aitarMfby 
missory notes, and cheques are not aflfected by the Act, 
§ 97 (1) ; and the rules of common law, including the Rules of 
law merchant, save in so far as they are inconsistent with in so far as not 
the express provisions of the Act, still apply to these ^XAJt,** 
documents, § 97 (2). t^&c. 



CHAPTER 11. 

BONDS. 

I. Personal Bond, with Onb Qranter and One Grantee; 
II. Personal Bond, with Two or More Granters, and 
One or More Grantees ; III. Bond of Annuitt ; IV. Cash- 
Credit Bond ; V. Bond of Caution ; VI, Bond of Relief ; 
VII. Bond of Corroboration; VIIL Bond ad Factum 
Prmstandum, 

When bond Th£ simplest fonn in which an obligation for payment 

xised 

can be constituted is that by bill of exchange or promis- 
sory note. When an obligation is to continue in exist- 
ence for a considerable time, it is often constituted by bond. 
DiitinotionB Theso distinctions between bonds and bills or promis- 

between bonds , - /•,... 

and biUB of ex- sory notes are worthy of attention : — 

pr^Mo^ (!•) Bonds can be granted for the payment of money or 

for the performance of an obligation ad factwm, 
proBstandwm; but bills and promissory notes 
can be granted for the payment of money only. 
(2.) Bonds subsist as documents of debts for forty 
years from the day of payment, Bell's Prin. 
§ 607 6* seq.; but bills and promissory notes 
isXL under the sexennial limitation, 12 Geo. 
III. c. 72, §§ 37-40, made perpetual by 23 
Geo. III. c. 18, § 55. 
(3.) Bonds are transferred by assignations, which re- 
quire to be intimated in order to divest the 
cedent and put the debtor in mala fide to 
pay to any person but the assignee ; but bills 
and promissory notes can be transferred in all 
cases by indoltion and deUvery, and in some 
cases by delivery alone, and no intimation of 
their transfer is necessary. 
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(4.) The cedents of bonds incur no responsibility to 
their assignees or the assignees of their assig- 
nees, if the debts under the bonds truly exist ; 
but the indorsers of bills are, with the drawer 
and acceptor, liable to the holders, as are the 
makers and indorsers of promissory notes. 

(5.) Debtors under bonds can plead against the assignees 
of bonds exceptions pleadable against the cedents; 
but the holders in due course of bills and pro- 
missory notes hold them free from any defect of 
title of prior parties, as well as from mere per- 
sonal defences available to prior parties among 
themselves, Bills of Exchange Act, 1882,§ 38 (2). 

(6.) Co-granters of bonds are, as a rule, not liable in 
8olidum to the grantees or their assignees, unless 
they expressly undertake to be so ; but all parties 
to a bill or promissory note (unless — eg., the 
makers of promissory notes who have restricted 
their liability to a joint, as opposed to a joint 
and several, obligation, and indorsers of bills 
and promissory notes who have indorsed without 
recourse) are liable in solidwm to the holders. 

(7.) Bonds are not warrants for summary diligence, 
unless they contain a clause authorising registra- 
tion for execution, or unless they are Exchequer 
bonds ; but bills and promissory notes, without 
such a clause, authorise sununaiy dUigence. 

(8.) Personal bonds, with a clause of interest, are, 
although moveable as to succession, heritable 
as regards the fisc and the rights of husband 
and wife in certain circumstances, as afterwards 
explained ; but bills and promissory notes are 
moveable estate in all respects. 

(9.) Bonds may be made payable on a contingency; but 
bills and promissory notes cannot be made so 
payable. 
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(10.) Bonds have not the privileges of writs in re 
wsrcatoHa; but bills and promissory notes 
have. 

(11.) Bonds, although executed, without a stamp, can 
be afterwards stamped ; but inland bills and 
promissory notes, if issued unstamped^ cannot 
be afterwards stamped. 

I- Personal Bond, with One Granter 

AND One grantee. 

Parts of The personal bond, in its most common form, consists 

personal bond, ^j ^^^^ ^^^ ._ 

1. Narrative Clause. 

2. Obligation by the Granter to Repay the Sum 

borrowed and interest thereon. 

3. Registration Clause for Preservation and 

Execution. 

4. Testing-Clause. 



Form of 
personal bond. 

1. Narrative 
clause. 

2. Obligation 
to repay. 



3. Registra- 
tion clauae. 

4. Testing- 
clause. 



A form of the personal bond may be given : — 

I, A, grant me instantly to have borrowed and leceived from B 
the Bum of £ sterling, which sum I bind and oblige myself, 

my heirs, executors, and representatives whomsoever, jointly and 
severally, without the necessity of discussing them in their order, 
to repay to the said B, his executors or assignees, at the term 
of Whitsunday next, within {daJU the place of paifmsrU), with a 
fifth part more of liquidate penalty in case of failure, and the 
interest of the said principal sum, at the rate of £5 per centum per 
annum, from the date hereof to tiie foresaid term of payment^ and 
half-yearly, termly, and proportionally thereafter during the non- 
payment thereof, and that at two terms in the year, Martinmas and 
Whitsunday by equal portions, beginning the first payment of the 
said interest at the said term of Whitsunday next for the interest 
due preceding that date, and the next term's payment thereof at 
Martinmas following, and so forth, half-yearly, termly, and propor- 
tionally thereafter during the not-payment of the principal sum, 
with a fifth part more of the interest due at each term of liquidate 
penalty in case of failure in the punctual payment thereof. And 
I consent to the registration hereof for preservation and execution. 
In witness whereof, &c. 

For forms, see Juridical Styles, vol. ii. 309 et seq. 
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1. Narrative Clause. — This clause contains the i. Narrative 
names and designations of the granter and grantee of the tents, 
bond, and the sum advanced. If the sum for which the 

bond is granted has not been actually advanced in cash, but 
represents the amount resting-owing to the grantee by the 
granter from di£ferent business transactions or otherwise, 
the narrative briefly sets forth how the sum is due. 
If the money has not been instantly advanced, the bond 
narrates the true date of advance. 

2. Obligation by the Granter to Repay the Sum 2. obligation 
Borrowed, with Interest thereon. — There must becii»rjtnr^ 
express words of obligation to repay the sum in the bond, 
otherwise there is no valid bond, Hamilton's Executors, 

15 D. 594. The granter may bind in payment — who bound 

(1.) Himself; or, inpayment. 

(2.) Himself and his heirs ; or, 

(3.) Himself and a particular heir, or particular series 

of heirs ; or, 
(4.) Himself and his heirs, executors and representatives 

whomsoever ; or, 
(5.) Himself and his heirs, executors and representatives 

whomsoever, jointly and severally, with or without 

the addition of the words, " without the necessity 

of discussing them in their order." 
Whether the granter binds — (1) himself; or (2) himself Effect of gran- 
and his heirs; or (3) himself and a particular heir, orhim^ror 
particular series of heirs ; or (4) himself and his heirs, his heinTor 

^ '111 liiTpw^lf and a 

executors, and representatives, the result to the grantee pa^cg^^heir 
is the same. On the granter's death, without payment, gjil^fh^; 
his estate, so far as it is liable to be aflfected by his debts, JL^^r^^ ^^ 
is liable for payment of the bond. The grantee can, JJ^^^'J^."'^ 
whether the benefit of discussion is renounced or not, sue *^''^- 
for payment either the heirs in Tnobilibtis, or the heirs in 
heritage of the granter, or both, Ersk 3, 9, 48 ; British 
Lvnen Company's Ba/nk, 12 D. 949 ; M'Oilvray's Eocecu- 
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tors, 19 D. 1099 ; and they are liable in payment so far 

as they are lucrati by their succession to the granter's 

estate. But, when the benefit of discussion is not 

Sery^um renounced, the heirs in the grantor's heritable estate must 

heim" "°^°* bo discussod in a particular order by the grantee. 

The order is — 

(1.) The particular heirs on whom the obligation is 
laid, Blair, M. 3571 ; or the heirs who succeed 
to an estate in connection with which the 
obligation was granted, M^OiUivray, 19 D. 
1099. 
(2.) Heir-at-law, Fairly' s CrediUn^, M. 3559. 
(3.) Heirs of provision, of whom the heir-male or heir 
hy any general character is first discussed, and 
the heir of marriage last, Bell's Frin. § 1935. 
If, however, the grantor of the bond has left a general 
disposition, then his general disponees must be discussed 
after the discussion of heirs on whom the obligation is 
laid ; see Weir, M. 5857 ; Mercer, M. 9786 ; Bell's Prin. 
§ 1935 (Ji). 
Diflcusdon— By the discussion of an heir is meant ''not merely 
calling the heir in an action, and even obtaining decree 
against him ; but also proceeding either to personal dili- 
gence or to the adjudging of any heritable estate that can 
be pointed out as belonging to him ; " Bell's Principles, 
§ 1935 ; and Ersk. 3, 8, 53. 
Effect of gran- The most commou and the best form of obligation of 
himsdtfThu payment is that which binds the grantor, his heirs, 
tOT^and repre- o^6<5utors, and representatives whomsoever, jointly and 
j^tiy Md severally, without the necessity of discussing them in 
iShOT with- ^^®^ order. On the death of the granter, the grantee 
Se benefit of *^^^^ suo the grautcr's heirs in mobilibvs and heirs 
diacuMion. y^ heritage without the necessity of observing the parti- 
cular order of liability which holds among the latter 
heirs when the benefit of discussion is not renounced. 
If the obligation simply binds the granter, his heirs, and 
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representatiyes whomsoever, jointly and severally, the 
effect is the same as if the words '' without the necessity 
of discussing them in their order " were added. In the 
case of Bums, 14 R. (H.L.), 20, Lord Watson observed 
that, in his opinion, the words '' renouncing the benefit of 
discussion " may be treated as surplusage, because persons 
who are bound conjunctly and severally cannot plead the 
hefnejlcvwm, ordmis. 

Whilst the grantee of a bond may proceed against either ReUef among 
the executor or the heir in heritage of the grantor, or both, 
the executor has relief against the heir if the debt is due by 
the heir, and the heir has relief against the executor if it is 
due by the executor ; and, if an heir only liable subsidiarie 
for the sum in the bond pays it, he has a right of relief 
against the heir primarily liable for it. If, for example, 
an heir or an executor pays a debt secured on a particular 
estate, or a bond for which a particular heir is primarily 
liable, the payer is entitled to relief against the proper 
debtor, Stuart, 14 D. 443. When a catholic security 
exists over several estates, the heirs succeeding thereto 
are liable for the security proportionately to the value 
of the land3 to which they respectively succeed ; Rose, 
3 Pat 66 ; Moncrieff, 1 W. and S. 672 ; see BelFs Prin. 
§ 1936. 

In the form of the bond given, the obligation to repay To whom bond 
is to the grantee, his executors, or assignees ; but the effect 
of the obligation is the same although it is in favour of — 
(a) the grantee alone, or (b) the grantee and his heirs, or (o) 
the grantee and his heirs and executors. When the obliga- 
tion is in any of these forms, the bond descends to the gran- 
tee's executors solely. But executors may be expressly or Exdiuion of 
impliedly excluded by the terms of the bond. When it is be^ros^^ 
desired in express terms to exclude executors, the obligation ^^^ 
to repay is in favour of the grantee, his heirs whomsoever, or 
assignees, excluding executors. The succession of execu- 
tors to the bond may also be impliedly excluded by taking 
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the obligation in favour of a special series of heirs. Thus, a 
bond may be taken to the grantee and the heirs-male of his 
body* On the death of the grantee, the heir-male of his body 
has right to the bond, to the exclusion of his executors, 
pettinationB Ersk. 2, 2, 11. Bouds, railway debentures, and such- 
operative, like documents, if taken with a destination, pass, on the 
death of the person who takes them, under the destina- 
tion, just as a heritable subject would pass were the title 
taken in similar terms. Hill, M. 11,580 ; Walker's 
Eocecutor, 5 R. 966 ; Btichan, 7 R. 211 ; CoTmell'a 
Trustees, 13 R. 1175. 
SaooeBmon to It is to be observed that bonds, which do not exclude 
aoiauieofin- exccutors, are of two classes — (1) those which have not a 
witha^use clausc of interest^ and (2) those which have such a clause, 
not^ex^od^ Bouds, without a clause of interest, are moveable in all 
executors. rcspccts as wcU before as after the term of payment 
Bonds, with a clause of interest, may stipulate for the 
payment of interest — (1) at a term prior to the term of 
payment of principal, or (2) at the term when the prin- 
cipal is payable, or (3) at a term subsequent to the term 
of payment of principal. In the first case, they are move- 
able in all respects till the term of payment of interest ; 
in the second case, they are moveable in all respects till 
the term of payment of the principal ; and in the third 
case, they continue moveable in all respects up till the 
term of payment of interest, although subsequent to the 
term of payment of principal. These rules, however, are 
subject to what is to be stated immediately with regard to 
bonds, with a clause of interest, the term of payment of 
which has been fixed at some distant or uncertain period. 
See Eraser's Husband and Wife, 718-723. Whilst bonds, 
with a clause of interest, and without an exclusion of execu- 
tors, are always moveable in a question between heir and 
executor and as regards legitim, 1661, c. 32, they are herit- 
able in certain circumstances — (1) qv,oad the fisc — i.e., they 
do not fall within the scope of the single escheat, — and 
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(2) quoad the rights of husband and wife — i.e., they 
are not subject to the jus Tnariti (where it still exists, 
44 and 45 Vict. c. 21, §§ 2, 3 (1) ), the ju8 relicti 
(44 and 45 Vict. c. 21, § 6), or the jus relictce. 
Such bonds are heritable as regards the fisc, jus mariti, 
jvs rdictif and jiis relictcB — (1) where the term of ciroumBtanoes 

it.i ••! 1 •! -i«x a.*u^ which bonds 

payment of the prmcipal sum has expired, and mterest is are heritable 
running thereon, Oray, 21 D. 709 ; (2) where interest is^^,^*^ 
made payable before the term of payment of the principal h^yjjn^d and 
sum and interest is due, Downie, 4 Macph, 1067 ; (3) where ^^®' 
the term of payment of interest is subsequent to the term 
of pa3niient of the principal sum, and the term of payment 
of interest has arrived, Bardaya, M. 5777 ; Ramsay, M. 
4234 ; or (4) where the term of payment of the principal 
sum is fixed at some distant date or at some uncertain 
period, whether the term of payment of principal or interest 
has arrived or not, Gray, M. 3629 ; Falconer, M. 5465 ; 
Ersk. 2, 2, 9 ; see Fraser's Husband and Wife, vol. L 721. 
Bonds, which exclude executors, descend to the heir in 
heritage of the grantee, whether they have a clause of 
interest or not, and whether the term of payment of 
principal or interest under them has arrived or not 

The stipulation in the bond for a fifth part of liquidate Penalty, 
penalty on failure of punctual pa3niient of principal and 
interest covers only the expenses to which the grantee is 
put in recovering his debt ; see Bell's Lectures on Convey- 
ancing, vol. i. 254. 

The rate of interest in the bond is that agreed on. If interest, 
the money is to be paid with "legal interest," that is 
held to mean interest at five per cent. Not infrequently 
the bond stipulates for the payment of a certain high 
rate of interest ; but the stipulation is often qualified 
by the creditor granting a probative back letter to 
the effect that so long as the interest is regularly paid 
on term days, or within a certain number of days 
therefrom, a lower rate of interest will be accepted. 
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Instead of resorting to a back letter, the bond itself some- 
times declares that, if the stipulated interest is not paid 
within a certain period after the specified terms, then a 
higher rate of interest will be exigible from the grantor. 
The interest on sums contained in personal bonds runs de 
die in diem, Gunninghame, 1 S. 212, and is payable, in 
the absence of contrary stipulation, at Whitsunday and 
Martinmas by equal portions, Bell's Lectures on Convey- 
ancing, vol. i. 257. 

3. RegiBtration 3. REGISTRATION CLAUSE FOR PRESERVATION AND 

B^^ion'anT EXECUTION. — This clause when in the statutory form, 
'' I consent to registration hereof for preservation and 
execution," imports in all deeds a consent to registration, 
and a procuratory of registration in the Books of Council 
and Session, or other judges' books competent, therein to 
remain for preservation ; and that letters of homing and 
all necessary execution should pass thereon, upon six days' 
charge, on a decree to be interponed thereto in common 
form ; Consolidation Act, 1868, § 138, and schedule (B) 
1 and 2. 



execution. 



4. Testing- 
clause. 



4. Testing-Clause. — This clause is in the ordinary 
form. 

If the term of payment of a personal bond has arrived, 
the grantee can require payment at any time. He has 
not to give three months' premonition as in the case of 
heritable bonds and dispositions in security. 



Oo-Krantera 



II. Personal Bond, with Two or more 
Granters, and One or more grantees. 

A personal bond is often granted by two or more prin- 

OT in^Sidtcm* ^^P^ co-obligauts. Co-obligauts are liable for the sum in 

the bond either pro rata or in solidwra. When it is 

Pro rata obii- desired to bind the co-obligants pro rata, the obligation 

gation. jj^ ^YiQ bond usually nms that they bind and oblige them- 
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selves, each pro rcUa, and for equal proportions, in repay- 
ment ; and when it is desired to bind them in aolidvmi, infciidum 
the obligation usually is, that they bind themselves, 
jointly and severally, in repayment See Juridical Styles, 
vol ii. 312. 

The rules for determining the liability of co-obligants RuIgb for 

!• • • • determining 

are these : — An obligation in solidv/m is not to be pre- liabUity of 
sumed, 1 Bell's Com. 362. When co-obligants are bound 
simply ; or each for his own share, 1 Bell's Com. 362 ; or 
each along with the other, Alexander, 6 S. 150, they are 
liable pro rata ; and it is thought that if they are bound 
*' jointly," or "conjointly," or "conjunctly," they are 
liable only to the same extent, Campbell, M. 14,626 ; 
Stair, 1, 17, 20; and see 1 Bell's Com. 361; Bell's Prin. 
§ 62. But co-obligants are liable in aolidum — (1), if 
they are bound as "full debtors," or "co-principals and 
full debtors," Dunbar, M. 3584 ; CloberhiU, M. 14,623 ; 
Cleghom, M. 14,624 ; or (2), if they are bound "jointly 
and severally," "conjointly and severally," or "con- 
junctly and severally," Richmond, 9 D. 633 ; Police 
Commissioners of Dundee, 11 R. 586; Bums, 14 
R (H.L) 20 ; Menzies' Lectures on Conveyancing, 
212 ; or (3), if the subject of the obligation is indivis- 
ible, or the obligation is one ad factuva prcestandum, 
imprestable by parts, Stair, 1, 17, 20 ; Ersk. 3, 3, 
74 ; OroU, M. 14,631 ; Urie, M. 14,626 ; or (4), if they 
are partners in trade, or joint adventurers, or joint pur- 
chasers, or if they have a joint interest in the employ- 
ment which forms the object of the contract, 1 Bell's 
Com. 363 ; Bell's Prin. §§ 59, 60 ; or (5), if the obliga- 
tion imports by its terms that one obligant is principal and 
the others are merely cautioners — e.g., when the obligation 
bears to be for the use of one. Grant, M. 14,633 ; Provost 
of Inverness, M. 14,628, and see p. 146 ; or (6), if they 
are drawers, acceptors, or indorsers of bills or promis- 
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sory notes, Ersk. 3, 3, 74; Bell's Prin. § 61 ; 1 Bell's 
Com. 363. If the obligation is indivisible, or one ad 
factum prcBstaThdum imprestable by parts, and if there 
is a stipulated divisible alternative — 6.^., the payment of 
money, which becomes prestable, then the co-obligants 
are only liable pro rata in performance, unless the obliga- 
tion is expressly made joint and several, Den/niaton, M. 
14,630 ; but if there is an indivisible obligation, and no 
stipulated alternative divisible obligation, and if the 
indivisible obligation is not performed, the co-obligants 
are liable in solidum for the damages due for the non- 
performance, Darlington, 16 S. 197 ; 1 Bell's Com. 362 ; 
Bell's Prin. § 58. 

Cases of Police The recout casos of the Police Commissioner's ofDundee, 
of^SSdro,'**'* 11 R 586, and Bums, 14 R. (H.L.) 20, are of interest 
!f Y^;. in this connection. In the case of the Police Commis- 

Case of Police 

Commisaionew sioucrs of Dundee, a feu-contract bore that the vassal 

of Dundee. 

" binds and obliges himself, his heirs, executors, and suc- 
cessors whomsoever, conjunctly and severally," to pay 
feu-duties and implement certain other obligations. The 
vassal disponed the property to a disponee, who recorded 
the conveyance ; and notice of change of ownership was 
given to the superior in terms of the Conveyancing Act, 
1874, § 4 (2). The original vassal pleaded, in answer to an 
action to have him found liable to implement the obliga- 
tions of the feu-contract, that his liability therefor was at 
an end in respect of his disponee's entry with the superior, 
and of the notice of change of ownership. The Court, 
however, held that the personal obligation remained 
effectual against the vassal and his representatives in per- 
petuity because of the words " conjunctly and severally." 
At advising the case. Lord President Inglis remarked : — 
" A conjunct and several obligation is one which binds a 
plurality of persons, and binds each one to fulfil the whole 
obligation. All are bound to fulfil the same obligation. 
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and each is bound to fulfil the whole of it ; and it is in 
the option of the creditor to enforce the whole obligation 
against any one of those who are so taken bound. In short 
they are all liable, eivguli in aolidwra. Wherever these 
words occur, all the parties must be bound to the same 
extent, and be bound jointly as well as severally." The 
case of Bums raised the question of what is the effect of Caae of Buns. 
a joint and several obligation in a lease, granted in favour 
of two persons and the survivor as tenants. These two 
persons bound ''themselves, and their respective heirs, 
executors, and successors, all conjunctly and severally, 
renouncing the benefit of discussion, to pay" the rent 
to the landlord ; and the House of Lords, reversing the 
judgment of the Court of Session, held that, on the death 
of one of them, his representatives became jointly and 
severally liable with the survivor for the rent till the expiry 
of the lease. In giving the judgment in the House of 
Lords, Lord Watson observed : — " I think it was rightly 
argued for the respondent that according to the law of 
Scotland it must be presumed that an obligation to pay 
rent is only meant to attach to those persons who are for 
the time being in right of the lease as tenants. In Shefne 
V. Qreevhill, May 20, 1825, 4 S. 25, a tenant who had 
expressly bound himself, ' his heirs, executors, and succes- 
sors,' for payment of the rent, assigned the lease with the 
assent of the landlord, and it was held that the cedent and 
his representatives were under no obligation to pay rents 
becoming due after the assignee entered into possession. 
A tenant may, however, engage that he and his repre- 
sentatives shall remain bound along with his successors in 
the lease, and if he contracts in terms which, according to 
their just construction, imply that he has undeiftaken that 
responsibility to the lessor, the stipulation must receive 
effect. Had the obligation in Skene v. Qreenhill been laid 
upon the tenant, and his heirs, executors, and successors^ 
• all conjunctly and severally,* I think the decision would 

K 
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have been different, because in that connection the words 
which I have added, * all conjunctly and severally/ plainly 
import that the tenant and his representatives are to 
remain liable for rent along with persons succeeding to the 
lease as assignees." 

Righto of gran- When co-obUgants are only liable pro rcUa, the grantee 

tee of bond j. i i . , i i. . . - 

against oo-obu* 01 a bond, With a clause of registration for execution, 

^ratcu^ can record the bond, and charge them to pay their 

shares ; or he can sue them, in an ordinary action, for 

Rights of payment of their shares. When co-obligants are bound in 

grantee of 

bond against solidum, the grautcc can record the bond, and charge any 

co-obligants ^ , _ • ^ •,% i 

bound in One of them to make payment m full : or he can sue any 
one of them, in an ordinary action, for the whole amount 
without calling the others as parties to the action. Bell's 
Prin. § 62; Mackay's Practice of the Court of Session, 
vol. i. 351. 

Relief of CO- Whilst co-obligauts who are bound in solidum are 
o^ igan t ^^j^ liable for the whole obligation in a question with 
the grantee of the bond, they are inter se only liable 
each for his own share. Therefore, if any co-obligant 
pays to the creditor more than his own proportion of 
the debt, he has right of relief against his co-obligants 
for the excess, Car swell ^ 12 D. 462, and to operate 
recourse against his co-obligants, it is unnecessary for 
him to obtain an assignation from the creditor, Craigie, 
M. 14,649. If one or more of several co-obligants 
liable in solidum become insolvent, the others have 
to bear pro rata the loss arising from the insolvency. 
Bell's Prin. § 62. If a co-obligant, liable only pro 
rata, pays more than his own share, he has right of 
relief against his co-obligants quoad eoccessum; but a 
co-obligant so liable cannot, as already stated, be forced 
to pay more than his own share of the debt, Bell's 
Prin. § 62. 
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A bond granted by one or more co-obligants may be in Rights of co- 
favour either of one or of more creditors. If the bond is ESa. ^ ^ * 
in favour of two or more creditors, each of them may sue 
for his share, as well as assign or discharge it. '' But a 
right may be established in aolidv/m in each, by conven- 
tion, as where the obligation is taken to them jointly and 
severally, in which case a mandate is held as given to 
each co-creditor ; or by partnership express or tacit. 
Under such a right each may sue or discharge the debt ; 
and judicial proceedings taken by one will, in a ques- 
tion of prescription, be available to all ; " Bell's Prin. 
§52. 

• 

The obligation for payment of the principal sum may be Bond with 
undertaken by the granters who are the proper debtors, b^^/^ 
and these granters, along with others, may bind them- f^,^t, imd 
selves for the payment of the interest The obligation on bouSd^foHn™ 
the part of those who oblige themselves simply for pay- *^^®'* ^"^^* 
ment of interest deserves attention. Their obligation, 
according to Professor George Joseph Bell ^' looks like an 
obligation for the interest only ; but, if the subject of the 
security fail, it seems to result in an obligation for the 
principal sum, or an annuity redeemable by payment of 
that sum, and must be ruled by the same principles which 
regulate annuities," 1 BelFs Com. 365. Professor Mont- 
gomerie Bell, in treating of bonds with co-obligants for 
payment of interest, and referring to this passage, remarks 
that '' any one who is bound to pay the interest of a debt 
is substantially bound for the debt, whether the principal 
can be exacted from him or not. It is the same thing, 
in general, whether a party is bound to pay £1000 of 
capital, or an annuity of £60 for ever," Lectures on Con- 
veyancing, vol. i. 265. 

Notice may be taken of the peculiarities in a bond 
granted by or in favour of the following parties : — 
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1. Companies. 

2. Factors, 

3. Tutors. 

4. Minors having curators. 

5. Trustees. 

1. Bonds bv or 1. Bonds by, or to Companies. — Bonds by a co-partner- 
to mpan es. ^jj^ ^^ company are sometimes granted socio nomine, but 

they are more frequently granted by the indiyidual part- 
ners of the firm, who bind themselves as partners and 
as individuals, and the company and the stock and 
profits of the company in payment, Juridical Styles, vol. 
ii. 313. Bonds to a co-partnership or company are 
taken either to the company or, more frequently, to 
the individual partners as trustees for the company. 
Juridical Styles, voL iL 314. If bonds are granted by 
or to companies which are corporations in virtue of Act 
of Parliament or Royal Charter, or Letters-Patent, the 
provisions of the Act, or Charter, or Letters-Patent, as 
the case may be, must be observed, see Juridical Styles, 
vol. iL 314-317. The narrative and the obligatory clause 
in a bond by a joint-stock company, registered under 
the Companies Acts, run thus : — " We, the A B (Limited), 
incorporated under the 'Companies Acts, 1862 to 1886,' 
grant us to have instantly borrowed and received from C 
the sum of £ sterling, which sum we bind ourselves 

and our successors and representatives whomsoever, jointly 
and severally, without the necessity of discussing them in 
their order, and also our capital, stock, assets, and profits, 
to repay, &c." When a bond is taken in favour of such 
a company, the granter binds himself to pay to the incor- 
porated company and their successors and assignees. 

2. Bond by or 2. Bond by or to Factors. — If a bond is granted by a 

^ factor, his power to borrow money is set forth in the 

narrative clause, and he binds his constituent and himself. 
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qud factx)r, in payment. If a bond is in favour of a factor, 
the obligation to pay is in favour of the constituent, or 
bis factor, or to any other factor legally authorisisd to 
discharge the sum borrowed; Juridical Styles, vol. ii 317. 

3. Bond by or to Tidorafor behoof of Pupils, — In a 3. Bond bv or 
bond by a tutor for behoof of his pupil, the narrative behoof of 
clause states the authority imder which he acts, and the ^^ 
reason and the special authority, if any, for borrowing, 

and the obligatory clause binds the pupil to pay. In a 
bond in favour of a pupil, the obligation to pay is in his 
favour, or alternatively to him or to his tutor, or to others, 
his tutors or tutor, or legal guardians for the time, for his 
behoof; Juridical Styles, vol. ii. 319. 

4. Bond by or to Minora having Curator a. — ^The obliga- 4. Bond by or 
tory clause in a bond by a minor having curators contains ha ™ng°" 
an obligation by him, with consent of his curators, to pay ®'^™*^"- 
the sum advanced ; and the obligatory clause in a bond to 

a minor having curators is to pay him alone ; Juridical 
Styles, voL ii. 320,321. 

6. Bond by or to Trustees. — ^In a bond by trustees, the 5. Bond by or 
narrative clause narrates, inier alia, the deed of nomina- * ^ 
tion and the power which they have to borrow, and the 
obligatory clause binds them, as trustees, and the trustees 
or trustee acting for the time in execution of the trust, to 
make payment ; and in a bond to trustees, the obligatory 
clause is in favour of them as trustees, or to the trustees 
or trustee acting for the time. See Juridical Styles, vol. 
ii. 322, 323. 

When bonds are granted by tutors, or minors with con- 
sent of their curators, or trustees, or interdicted persons with 
consent of their interdictors, a quorum of the tutors, cura- 
tors, trustees, or interdictors must subscribe, and if one 
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of them is named a sine quo non, he must subscribe. In 
such bonds it should be stated how many form a quorum, 
and who is the sine quo non, if such there be. It is best to 
have the bond executed by all the tutors, curators, trustees, 
or interdictors, as the case may be, when that is practicable. 
Further, it is the practice of conveyancers in bonds 
granted to those who act for third parties — e.g., to trustees, 
factors, &c. — to insert, before the clause of registration for 
preservation and execution, a declaration that the granter 
or granters shall have no concern with the application of the 
money in the bond. See Juridical Styles, voL iL 323, 324. 

III. Bond of annuity. 

Bonds of A bond of annuity is an obligation to pay the grantee 

under it a certain sum yearly during all the days of his 

Bonds of life, or during a certain number of years. Bonds of 

annuity re- , • . • 

deemabie and annuity may be tnranted for annuities which are declared 

irredeemable. , , , , f . . . 

redeemable by the granter m certam cux^umstances, or 
regarding which no provision for redemption is made ; 
and the annuity may, or may not, be declared alimentary 
in favour of the grantee. 
Parts of bond. The parts of the bond usually are : — 

1. Narrative 1. NARRATIVE CLAUSE, 
olanse. 

2. Obligation 2. OBLIGATION TO PAY ANNUITY, IT MAY BE IN 

J^^^*^' Advance, at Certain Terms. If the annuity 

is redeemable, the bond sets forth the terms of 
redemption. 

3. Clause of 3. CLAUSE OF REGISTRATION FOR PRESERVATION AND 
registration. -n 

Execution. 
4. Testing. 4. Testing-Clause. See Juridical Styles, voL ii. 326. 

clause. 

SfTnmt'" ^^ "^"^^^ "^ '*^''^^^'* alimentary, there is inserted 

flSimenUx^ before the clause of registration, a declaration that the 

annuity shall not be assignable by the grantee, or 

affectable by his debts or deeds, or liable to the diligence 

of his creditors, but shall be an alimentary provision in 
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his fftvouT. If the annuity is in favour of a married 
woman, the declaration not only makes the annuity 
in her favour an alimentary provision, but also excludes 
the ju8 mariti and right of administration of her husband. 
See Juridical Styles, vol ii. 326, 327 ; 1 Bell's Com. 
353 et seq. 

A bond of annuity, having a tractum futuri temporis, a bond of 
is deemed heritable in a question inter hoBredes of the heritable inter 
grantor, and payment under it falls as a burden on his 
heirs in heritage in the case of intestate succession, and 
also, unless a contrary intention appears, in the case 
of testate succession, WaUace, 8 D 1038; Crawford's 
Trustees, 5 Macph. 275; MackiTitosh, 11 Macph. (H.L.) 
28; Qordon, 11 Macph. 334. An annuity, not ali- 
mentary, can be arrested by a creditor, Smith, 9 D. An annuity, 

_ , , _ not aliment- 

1344; and it can be assigned or renounced by theary, canbe 

__ anrefltod as* 

grantee. Standard Property Co., 4 R. 695. If a person signed, or 

V •^i*'f« 11^ 1.-1 ■ renounced. 

buys an annuity for his own behoof, and there is a Person buying 
declaration in the bond that it is alimentary, his creditors J? ^^^/^'^ 
can nevertheless attach it, on the groimd that no one can ^<'<>^- 
place his own property eoctra commerdum, while he re- 
tains the benefit of it for himself (see Lord Shand in Beid, 
12 R 178) ; but if an alimentary annuity is granted to a Bond granted 
person whose funds did not purchase it, then the annuity, no^the pur- 
in so far as it is reasonable in amount, cannot be attached ^ ^^ ' 
by creditors, — it may, quoad eoccessum, be attached by Alimentary 
them, even though there is an express exclusion of the able quoad 
diligence of creditors. In the case of Livingstone, 1 4 B. ^^ton. ^ 
43 (which was one of a petition for recall of an arrestment 
on the ground that the sum arrested was alimentary). Lord 
President Inglis, after reviewing the cases of Adamaon', M. 
10,365 ; Bladnvood, M. 10,390 ; and Harvey, 2 D. 1095, 
which shew that, if an alimentary income exceeds a reason- 
able provision, it is, as regards the excess, attachable by the 
diligence of creditors, said — " In that state of the law the 
question comes to be, whether the amount of the income 
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How far 
arrears of 
reasonable 
alimentanr 
fund can be 
arrested or 
subject to 
compensation. 



here is more than sufficient for the aliment of a person in 
the station and circumstances of the petitioner." The 
Court held that, in the circumstances of the case, part of 
the income was a suitable provision for the petitioner, and 
that the balance could be attached by his creditors. If 
an alimentary fund is reasonable in amount, compensation 
cannot be pleaded by the payer against the payee in 
respect of debts due by the latter; but compensation 
can be pleaded against, and arrestment can be used to 
attach, arrears of such a fund, except in so far as they may 
be required to meet aUmentary debts. Brew, 9 Macph. 
163; Muirheady 4 R 1139. When alimentary funds 
have been settled on a bankrupt they are not attached by 
his sequestration; but the arrears thereof vest in his 
trustee, 1 Bell's Com. 127; Goudy on Bankruptcy, 369. 
Alimentary funds do not fall imder a ceaaio, Goudy on 
Bankruptcy, 451. 



Gash-credit 
bond. 



Parts of cash' 
credit bond. 

1. Narrative 
clause. 



2. Obligation 
to pay. 



IV. Cash-Credit Bond. 

A cash-credit bond is an obligation in favour of a bank 
for payment of advances made by it to a customer, or for 
the customer's operations on a cash-account It is, in 
other words, a security for a fluctuating debt ; it is in 
substance, but not in form (for all the grantors are bound 
as co-obligants, conjunctly and severally), a bond to the 
bank by a customer and his cautioners for payment of 
advances. 

The parts of the cash-credit bond are these : — 

1. Narrative Clause, in which it is set forth that the 

bank has agreed to allow the grantors credit to 
a certain amount on an account-current or cash- 
account, to be kept in the books of the bank in 
the name of one of them. 

2. OBLiaATiON TO Pay, in which the grantors bind 

themselves, jointly and severally, to pay on 
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demand, at any time after the lapse of a certain 
period, the amount or such part of it as shall 
at any time be due on the cash-account, with 
penalty in case of failure in payment, and the 
interest of the principal sum or sums which may 
be due on the account from the respective times 
of the advance, at the rate of £5 per centum 
per annum, or at such higher rate or rates as 
shall be charged by the bank for the time upon 
their advances upon cash-accounts. 
S. Declarations — (1) That the bank shall have 3. Deoian- 

/* 1 t t i» • tions as to — 

power to nx and to alter the rate of mterestn) interest; 
from time to time ; (2) as to what the bank can entriV ^ 
place at the debit of the account; (3) that the^j^^^^t 
account may be kept at any office or branch of ^j^^^'i^ 
the bank at its pleasure; (4) that (where the J^JIJP^^^ 
bond is granted by a company), any change in^^®*°^^®^ 
the company will not affect the validity of the 
bond ; and (5) that a stated account, signed by 
the treasurer or accountant of the bank, or by 
any of the agents or accountants of the bank at any 
branch office of the bank where the cash-account 
is kept at the time, shall be sufficient to ascertain 
and constitute a balance and charge against the 
grantors, and shall also sufficiently ascertain and 
fix the rate or rates and the amount of interest 
chargeable on the advances which shall be made to 
the person in whose name the account is kept, and 
that no suspension of a charge or threatened 
charge for payment of the balance so ascertained at 
the instance of the grantors, or any of them, shall 
be presented or passed except on consignation 
of the sums charged for or claimed by the 
bank. 
4. Clause of Consent to Registration for Pre- 4. ciaum of 

SERVATION AND EXECUTION. regutration. 
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Summary 
diligence and 
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due. 



5. Testimo-Clause. See Juridical Styles, voL ii, 
381-384. 

The person in whose name the cash-account stands is- 
the principal ; the others who sign the bond along with 
him are his cautioners. But these, being bound as 
co-obligants, not as cautioners, never had the b^iefit of 
discussion, and they have not the benefit of the Septen- 
nial Limitation, 1695, c. 5. The cautioners in a cash- 
credit bond can end their responsibility, as regards future 
advances, by giving notice to the bank to that effect The 
death of a cautioner does not discharge his estate of liability 
for advances made by the bank subsequent to the date of 
his death. Until notice of termination of liability is given 
by their representatives, the estates of deceased cautioners 
are liable for advances on the cash-account; and there 
is no obligation on the bank to give notice of the exist- 
ence of the cash-credit bond to the representatives, Morrice, 
9 S. 480; British Linem, Co., 20 D. 557; CoJ^edonian 
Bamldng Co., 8 Macph. 862. The responsibility for 
advances after death is the same whether the bond binds 
the granters and their heirs and executors conjointly and 
severally, or whether it binds the granters conjointly and 
severally without mention of their heirs and executors ; see 
Lord Ormidale (Ordinary) in Caledonian Banking Co. cited. 
Notwithstanding the death of a cautioner in a bond, the 
other cautioners remain liable to the bank for advances 
made up till the time at which they give notice of ter- 
mination of liability. 

In using summary diligence, the bond is recorded ; but 
the accoimt does not require to be recorded. The accoimt 
made out in terms of the bond fixes the amoimt for 
which diligence can be done, Fisher, 2 S. 695 ; but not- 
withstanding the terms of the bond, the account is not 
held as conclusive between the parties. Smith, 7 S. 792 ; 
Qilmour, 9 S. 907 ; Swan, 2 S. and M'L 67. 

In the case of CHlToour, 7 R. 734, four persons granted 
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a cash-credit bond to the Bank of Scotland for an account 
to be operated on by one of their number — a customer of 
the bank. The bond bound them to pay " all such sums, 
not exceeding £600, as are or shall be due" to the bank 
by the customer, ''with interest on such sums severally 
at the rate of five per cent." The customer became 
insolvent in November, 1878, when the liability of the 
cautioners was fixed, and the last annual balance of the 
bank prior thereto was on 31st December, 1877. 
Between 31st December, 1877, and the date of his insolv- 
ency, the customer was never due the bank less than £600 
on his account. The Court held that as between the bank 
and the cautioners the limit of £600 was applicable 
only to principal, and that the bank was entitled to recover 
interest thereon from the date of the annual balance 
preceding the insolvency, at which, according to bank 
custom, the interest was accumulated with principal The 
prior case of Reddie, 1 Macph. 228, settled that the bank 
was not entitled to go further back than the balance-sheet 
last made prior to the stoppage of the account in calculat- 
ing interest against a cautioner. 

The declaration in the bond as to consignation in the event Declaration 
of suspension is not held binding by the Court, Forrester, naS>n*no?*^ 
June 27, 1815, F.C. ; Oilmour, 9 S. 907. In both ofcoi^.*^''' 
these cases, the Court held it competent to pass, on caution, 
bills of suspension of a charge under bonds, which declared 
that no such bills should pass except on consignation. 

V. BOND OF Caution. 

A cautionary obligation is defined by Professor George Definition of 
Joseph Bell as "an accessory obligation or engagement, ^li^tioiM. 
as surety for another, that the principal obligant shall pay 
the debt or perform the act for which he has engaged, 
otherwise the cautioner shaU pay the debt or fulfil the 
obligation," Bell's Prin. § 245. Cautionary obligations ciasaes of 
are of two classes: — (1) proper, and (2) improper. A^ug^SSSL 
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proper cautionary obligation is where the surety is bound 
avowedly as cautioner. An improper cautionary obliga- 
tion is where the surety and the principal obligant or 
obligants are all bound as principals. In improper 
cautionary obligations, the cautioner impliedly renounces 
the rights of a cautioner as regards the creditor, but these 
rights are reserved to him in a question with the prin- 
cipal. See Bell's Prin. § 247, and 1 Bell's Coul 364 e^ seq. 
How caution- Cautionary obligations can be constituted — (1) by tested 
oonstituted. or holograph deed ; (2) by improbative writ followed by 
rei interventus; or (3) when the cautionary obligation 
is one in re Toercatoria, by improbative writ, whether 
followed by rei interventus or not, Dickson on Evidence, 
Mercantile §§ 599-605. The Mercantile Law Amendment Act, 
m^t ActT 1856, c. 62, § 6, provides that, from and after 21st July, 
^^Inntees, 1856, "all guarantees, securities, or cautionary obligations 
Senary °' made or granted by any person for any other person, and 
Se^^Sig! ^ representations and assurances as to the character, 
conduct, credit, ability, trade, or dealings of any person, 
made or granted to the effect or for the purpose of 
enabling such person to obtain credit, money, goods, or 
postponement of payment of debt, or of any other 
obligation demandable from him, shall be in writing, and 
shaU be subscribed by the person undertaking such guar- 
antee, security, or cautionary obligation, or making such 
representations and assurances, or by some person duly 
authorised by him or them, otherwise the same shall have no 
effect." In the case, Glapperton, Paton A Co., 8 R. 1004, 
cautioners signed an obligation for the payment of instal- 
ments of a composition to creditors on a bankrupt's estate, 
and it was held that the obligation was valid although the 
creditors under it were not named. See also Walker's 
Trustees, 7 R. (H.L.) 85, and 1 Bell's Com. 402 et seq. 
Form of bond The form of a bond of a proper cautionary obligation is 
^ntSSl^ as follows : — 

1 Curative ^» ^ ^^ grant me infltantly to have borrowed and received from 

clause. 



1 
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C D the sum of £ aterling, which sum I, the said A B, as 2. Oblintion 

principal, and I, E F, as cautioner for the said A B, but that**^.P*7V , 
ittbndiarie and as proper cautioner only, bind ourselves, jointly and ^editor. 
severaUy, and our respective heirs, executors, and representatives 
whomsoever, without the necessity of discussing them in their order, 
to repay to the said C D, his executors or assignees, at the term of 
Martinmas next, within {state the place of payme7U)j with a fifth 
part more of liquidate penalty in case of failure, and the interest of 
the said principal sum, at the rate of £6 per centum per annum, 
from the date hereof to the foresaid term of payment, and hiilf- 
yearly, termly, and proportionally thereafter during the non- 
payment thereof, and that at two terms in the year, Martinmas and 
Whitsunday, by equal portions, beginning the first payment of the 
said interest at the said term of Martinmas next for the interest 
due preceding that date, and the next term's payment thereof 
at Whitsunday following, and so forth, half-yearly, termly, 
and proportionally thereafter during the not-payment of the 
principal sum, with a fifth part more of the interest due at each 
term of liquidate penalty in case of faUure in the punctual pay- 
ment thereof : And I, the said A B bind myself and my foresaids, 3. GUtibo of 
to free and relieve, harmless and skaithless keep, the said E F and ^f^^^Q^^^^^ 
his foresaids of and from payment of the said sums, principal, 
interest, and penalty, or any part thereof, and all loss, damage, and 
expense which they may incur by his becoming cautioner in manner 
foresaid : And we consent to the registration hereof for preser- 4. Clause of 

vation and execution. — In witness whereof, &c. regi«tration> 

5. Teitmg- 

See Juridical Styles, vol. ii. 370. ^^"^ 

In connection with the bond of caution, these subjects 
require to be noticed : — 

1. Septennial Limitation of Cautionary Obliga- 

tions. 

2. Benefit of Discussion ; or, Beneficum Ordinis, 

3. Benefit of Division ; or, Beneficum Divisionis, 

4. Cautioners' Right of Relief against Principal 

Debtor and Right of Relif-f among Co-Cau- 
tioners. 

5. Recall and Discharge of Cautionary Obliga- 

tions. 

1. Septennial Limitation of Cautionary Obliga- i. septennial 
TIONS. — By the Act, 1695, c. 5, it is provided that <^tioii^^ 
no man, binding and engaging, for and with another, ® "«**^'"- 
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conjunctly and severally, in any bond or contract for sums 
of money, shall be bound for the said sums for longer than 
seven years after the date of the bond, but that, from and 
after the said seven years, the said cautioner shall be eo 
ipso free of his caution, and that whoever is bound for 
another, either as express cautioner, or as principal or 
co-principal, shall be understood to be a cautioner, and 
have the benefit of the Act, provided that he have either a 
clause of relief in the bond, or a bond of relief apart, inti- 
mated personally to the creditor at his receiving of the bond 
without prejudice always to the true principals being 
bound in the whole contents of the bond or contract, as 
also of the said cautioners being still bound conform to 
the terms of the bond, within the said seven years, as 
before the making of the Act. It has been held that 
a party designed as cautioner, and bound conjunctly and 
severally with a principal, has the benefit of the Act, 
although there is neither a clause of relief in the bond 
(which, however, is usually inserted), nor a bond of relief 
apart, intimated in terms of the Act, Rosa, M. 11,014 ; 
and see Douglas, Heron <fe Co., M. 11,032. Accordingly, 
a cautioner in a bond has the benefit of the septennial 
limitation when — 

(1.) He is designed as cautioner, and bound conjunctly 
and severally with the principals (or when, it is 
thought, he is simply designed as cautioner, 
although he is not expressly bound conjunctly 
and severally with the principal) ; 
(2.) The bond is for a sum of money ; and, 
(3.) The time of payment is not beyond seven years 
from the date of the bond, Balvaird, M. 11,005 ; 
1 BeU's Com. 375. 
A person who is in reality a cautioner, but who is bound 
in a bond as a co-principal, has the benefit of the limita- 
tion only when — 

(1.) He is bound conjunctly and severally ; 
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(2.) The bond is for a sum of money ; 

(3.) The tenn of payment is not beyond seven years 
from the date of the bond ; and, 

(4.) He has a clause of relief in the bond, or a separate 
bond of relief, intimated to the creditor at his 
receiying of the bond of caution. 
The intimation to the creditor of the separate bond of intiination of 
relief should be notarial or judicial, Bell, M. 11,039, or, ofreUef. 
at least, established by clear written evidence, Bell's Prin. 
§ 601 ; M'RanJdn, M. 11,034 ; Drysdale, 1 D. 409. 
Private knowledge is not sufficient, Bell, supra. 

After the expiry of the seven years, it is not competent After Mven 
to prove the obligation against the cautioner by oath or ^t^t^^ ^e 
otherwise ; but the expiry of that period in no way frees ^^!t **" 
the principal debtor from the contents of the bond or^"**®^®^' 
contract, 1695, c. 5, nor does it cut off a claim of relief 
at the instance of a cautioner against a principal debtor or 
CO -cautioners, which claim endures for forty years, Forbes, 
M. 11,014. Payment of interest by a cautioner after the intere«t paid 
expiry of the seven years does not perpetuate his obliga- after seven'^ 
tion, and such interest, if paid in error, can be recovered J^"e^.^ 
by him, Carrick, M. 2981 ; Yuille, 6 W. and S. 436. 
But the cautioner's obligation will be extended beyond interruption 
the seven years — (1) if the bond is renewed or corrobo- iimSition'* 
rated by him, 1 Bell's Com. 376 ; (2) if the cautioner 
is barred from pleading the Act personcdi exceptione, 
Douglas, Heron <fe Co., 4 Pat. App. 133 ; (3) if the credi- 
tor has raised diligence against the cautioner within the 
seven years, 1695, c. 5; Irvine, M. 11,043; Reid, M. 
11,043 ; or (4) if the creditor has obtained decree against 
the cautioner within the seven years, Douglas, Heron dk 
Co., supra, 1 Bell's Com. 376. Diligence used or decree 
obtained within the seven years preserves the obligation 
against the cautioner for the principal sum and the interest 
falling due before the expiry of that period, Rowand, M. 
11,041; Reid, M. 11,043. 
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Casei to which The Act 1695, c. 5, does not apply to — (1) questions of 
Umitatioii not relief among cautioners inter ee, or to cautioners in a 
applicable. ^^^ ^^ ^^^^^^ p^^^,^ Creditors, M. 11,031 ; Forbes, M. 

11,014 ; Bruce, M. 11,033 ; (2) cautioners in bonds the 
term of payment of which is beyond seven years from 
their date. Millers, M. 11,027 ; (3) cautioners for obliga- 
tions ad facta prcestanda, Stewart, M. 11,010 ; (4) granters 
of bonds of corroboration for debts already constituted, 
Scot, M. 11,012 ; (5) cautioners in bonds governed by a 
foreign law, Aleacander, 6 D. 322 ; (6) cautioners for an 
annuity, even as to the part of it payable before the lapse 
of the seven years, or in cash-credit bonds, Alexcmder, 
6 D. 322 ; (7) cautioners in marriage-contracts, Stevxirty 
M. 11,010 ; (8) cautioners for the discharge of an office, 
Strang, M. 11,005; (9) cautioners in judicial bonds of 
caution, Hogg, 4 S. 702 ; Oallie, 14 S. 647 ; but see 
Monro, M. 11, 017; (10) cautioners for a composition in 
bankruptcy, 19 and 20 Vict. c. 79, § 144. See also 
1 Bell's Com. 374 et seq.; and Bell's Lectures on 
Conveyancing, 276-278. 

2. Benefit of 2. BENEFIT OF DISCUSSION ; Or, BeNEFICIUM ObDINIS. 

— Since the passing of the Mercantile Law Amendment 
Oautionen for (Scotland) Act, 1856, cautioners for debts are not entitled to 
entitled to the benefit of discussion, unless they expressly stipulate for 
ordtnS'imieM it in the instrument of caution. The Act provides, " Whero 
■tipuiatedfor. ^^^ person shaU, after the passing of this Act, become 

boimd as cautioner for any principal debtor, it shall not be 
necessary for the creditor to whom such cautionary obliga- 
tion shall be granted, before calling on the cautioner for 
payment of the debt to which such cautionarj^ obligation 
refers, to discuss or do diligence against the principal 
debtor, as now required by law ; but it shall be competent 
to such creditor to proceed against the principal debtor 
and the said cautioner, or against either of them, and ta 
use all action or diligence against both or either of them 
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which is competent according to the law of Scotland : 
Provided always, that nothing herein contained shall 
prevent any cautioner from stipulating in the instrument 
of caution that the creditor shall be bound, before proceed- 
ing against him, to discuss and do diligence against the 
principal debtor," § 8. In answer to the contention that, 
although this section has taken away the necessity of 
discussion, it is still necessary to constitute the debt 
against the principal before the cautioner can be sued, the 
Court expressed an opinion that the section is not limited 
to diligence or discussion, and that a creditor can proceed 
by action against either principal or cautioner, Morrison, 
9 Macph. 35. See also Ewart, 3 Macph. (H.L.) 36. 
Even when a cautioner has stipulated for the benefit of when creditor 
discussion, the creditor does not require to discuss the r^^^ to 
principal debtor if — (a) the estate of the principal obligant c^JJjdeEtw" 
is sequestrated, OaUoway, 4 S. 132 ; Buchanan, 9 S. dl^^on 
557 ; or, (6) if he is out of Scotland, and has no estate »«P^i»ted for. 
subject to the jurisdiction of the Scotch Courts, Elarrus, 
M. 2110. When the benefit of discussion is stipulated 
for by a cautioner, the death of the principal debtor 
does not entitle the creditor to go against the cau- 
tioner for pajrment prior to discussing the estate of the 
deceased, unless when he died insolvent, Wishart, 2 S. 
and M'L. 564 ; Montgomery, M. 3586. When the credi- 
tor is obliged to discuss the principal debtor, he can sue 
both the principal debtor and the cautioner in the same 
action, but execution against the cautioner is suspended 
until the principal debtor is discussed, Macdandl, 7 S. 
845 ; Menzies on Conveyancing, 214. 

3. Benefit of Division ; or, Beneficium Divisionis, a Benefit of 

K.» xi-j* ?•• 7»7 divition. 

cautioners are not bound, smguh %n solidum, 

explicitly or by implication (as when the obligation is 

indivisible), they have the right of division, — that is, 

they are liable only pro rata. But if one or more 
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cautioners only bound pro rata become insolvent, the 
other cautioners are liable pro rata to make good 
the share of the insolvents to the creditor, and, if 
there remains only one solvent cautioner, he is liable 
in aolidum to the creditor, Bell's Prin. § 267 ; Stair, 
1, 17, 12 ; Bell's Lectures on Conveyancing, voL L 
283. 

4. ReUefof 4. CAUTIONERS' RELIEF AGAINST PRINCIPAL DEBTOR, 

cautioiieni 

against prin- AND RiGHT OF RELIEF AMONG Co- CAUTIONERS. Cautioners 

have a right of indemnification, called relief, against the 
Actio manduti. principal debtor. The actio mandati is that by which a 
cautioner makes good his relief. It can be raised by him 
— (1) on his payment of the debt if not premature, Ersk. 
3, 3, 65 ; Owen, 12 S. 130 ; (2) on his being distressed 
therefor — i.e., when the creditor is using any legal step 
against him for obtaining payment, Ersk. 3, 3, 65. 
(3) Before either payment or distress, a cautioner can 
sue the principal debtor in security when he is vergens ad 
inopia/m, Kinloch, 1 S. 491 ; and see Spen^, 13 S. 199 ; 
and (4) before either payment or distress, a cautioner in a 
conditional obligation can sue the principal debtor, under 
this qualification that no execution shall be used on the 
decree till distress, Ersk. 3, 3, 65 ; Buimet, M. 2121. 
Further (5) a cautioner has very often a bond of relief in 
his favour. By this bond the principal debtor binds 
himself, at a certain date, to pay the creditor the sum in 
the cautionary obligation, and to deliver up the obligation 
discharged, or otherwise to pay the sum to the cautioner, 
so that he may pay it to the creditor. The bond of relief 
contains a clause of registration for execution, and it 
enables the cautioner either to sue or to do summary 
diligence against the principal debtor for relief before he 
is distressed for the debt, or before he pays it, and that 
whether the principal debtor is vergens ad inxypiam or 
not. See p. 152. 
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To operate relief against the principal debtor, a cautioner ABsignation 
does not require an assignation from the creditor ; he has for roUeT^^ 
the right dejure, Craigie, M. 14,649. But the cautioner 
has the bcTieJiciv/m, cedendarv/m actionum, which enables Senium 
him, on payment of the debt in fiill, to demand from the aaianum, 
creditor an assignation of the debt, and diligence and 
accessory securities held by him, ErskiTie, M. 1386 ; Lmve, 
3 S. 543 ; Sligo, 2 D. 1478 ; Oray, 10 D. 145; EwaH, 
3 Macph. (H.L) 36. 

It is to be noted — (1) that a cautioner has no immediate Caaes in which 

cautioner has 

relief for a debt which he pays before it is due, Owen, 12 S. no reUef. 
130 ; (2) that he has no relief at all for payment of a 
debt against which the principal debtor had a valid defence, 
MaxweU, M. 2115, or which has been truly incurred for 
the cautioner's own benefit, EraJdne, 4 D. 1478 ; and (3) 
that the relief of a cautioner when he is a surety in an obli- 
gation merely natural is restricted to what he can prove is 
in rem versv/m of the debtor, or to the sums which have 
been truly turned to the debtor's profit, Ersk. 3, 3, 67. 

Although, as has been shewn, a cautioner can sue Mutual relief 
the principal debtor in certain circumstances for relief cautioners, 
without making payment, yet a cautioner has no right ^^p'^y^^J^^®**^ 
of action against his co-cautioners imtil he makes pay- ^.^^^JJi®ner 
ment, Alston, 7 S. 112. A cautioner who makes fo' relief, 
pajrment requires no assignation from the creditor to cautioner 
enable him to sue his co-cautioners for their share of the Cii^^ation for 
debt, Finlayaon, 6 S. 264 ; but he is bound to commimi- miwt commu- 
cate to them as well as to the principal debtor the benefit an^SecurfSes. 
of any abatement or *' ease " allowed to him by the 
creditor, Brodie, M. 3393. As a rule, a cautioner 
is also bound to communicate to his co-cautioners the 
benefit of any security which he holds over the estate 
of the principal debtor, Ersk. 3, 3, 70; 1 Bell's Com. 366. 
But the rule suffers exception — (1) where the cautioners xTneThat"* 
are bound each for a separate sum, Lawrie, 2 S. 368, communicate' 
I Bell's Com. 367, and see Bell's Lectures on Convey- J;^"^^!^'^^ 

co-cautioners. 
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ancing. voL i. 289; Bell's Prin. § 270; (2) probably 
where the security is given by a third party, 1 Bell's 
Com. 368; and see Coventry, 8 S. 924; (3) where 
a security held by a cautioner is applicable to other 
debts, in which case he is not bound to communicate it, 
so far as it is applicable to such other debts, Campbdl, 
M. 2132 ; and compare Milligan, May 20, 1802, F.C. ; 
and (4) where one cautioner alone has stipulated for the 
security, and where this difference has been openly made 
between cautioners at first, 1 Bell's Com. 367 ; Murray, 
ReUef of new 10 S. 706. A ucw Cautioner is not infrequently conjoined 
jo^g oHi- with cautioners already bound. If the new cautioner is 
tionen already introduced at the dcsire of the debtor, he has only rate- 
able relief against the other cautioners, Ker, M. 14,641 ; 
Smeiton, M. 2138 ; but, if he is introduced at the desire 
of the former cautioners or on their account, then he has 
total relief against them. Pollock, M. 2125; BroomhaU, 
M. 14,643. The presumption, in the absence of 
circumstances shewing a contrary intention, is, that the 
new cautioner was introduced at the desire of the debtor. 
See Walker, 4 W. and S. 40 ; Thorbum, 1 Macph. 
1169 ; M'PJieraoTis, 9 R. 306 ; 1 Bell's Com. 370. 



5. Recall of 

cautionaiy 

obligations. 



5. Recall and Discharge of Cautionary Obliga- 
tions. — Cautioners for an absolute obligation, as a bond 
for a sum of money, cannot recall their undertaking. But 
in the following cases a cautioner may put an end to his 
responsibility as regards the future by giving notice to 
that effect — (1) when he is cautioner in a cash-credit 
bond. Bell's Prin. § 266 ; Bell's Lectures on Conveyanc- 
ing, vol. i. 285 ; (2) when he is a cautioner for the 
proper discharge of an oflSce by a person, Taylor, Hume, 
114; Kinloch, 1 S. 491. 



Cautioners may be discharged of their responsibility in 



DiBcharge of 

cautiooary » « 

obligations. OUC 01 tueSO wayS : 



! 
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(1.) By express discharge granted by the creditor m (i.) i>wcharge 

- . ^ T» ii* T* • o A-h* to cautioners. 

their fawmr, Bells Pnn, § 257. 
(2.) By payment, satisfaction, or extinction of the (2.) Satufao- 
principal obligation, Bell's Prin. § 258. principal 

, , -^ obligation. 

(3.) By discharge of the prindpaZ debtor. — (a.) But (3.) Discharge 
consent to his discharge will bar the cautioners SeHon ""^^^^ 
from pleading discharge of their own responsi- 
bility, Fleming^ 2 S. 336. (6.) If the discharge 
is so qualified as not to injure the cautioners' 
claim of relief, the cautioners are not freed, 
SmyOi, 1 W. and S. 315 ; Bell's Pria § 260, 
and authorities there cited ; (c.) By the Bank- 
ruptcy (Scotland) Act, 1856, § 56, it is provided 
that no vote given or dividend drawn by a 
creditor, and that no assent on his part to the 
discharge of a bankrupt, or to any composition, 
shall discharge a co-obligant for the debt ; but 
such co-obligant may require and obtain, at his 
own expense, from such creditor, an assignation 
to his debt, on payment of the amount thereof, 
and, in virtue of the assignation, enter a claim 
on the bankrupt's estate, and vote and draw 
dividends, if otherwise legally entitled to do 
so. 

(4.) By discharge of a co-cav^tioner, — ^The Mercantile (4.) Discharge 

of a 00- 

Law Amendment (Scotland) Act, 1856, § 9, cautioner, 
enacts that, where two or more parties become, 
after the passing of the Act, bound as cautioners 
for any debtor, any discharge granted by the 
creditor to any one of such cautioners without 
the consent of the other cautioners is to be 
deemed a discharge to all the cautioners ; but 
nothing in the section extends to the case of a 
cautioner consenting to the discharge of a 
co-cautioner who may have become bankrupt. 
In the case of Morgan, 10 Macph. 610, 
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the Court held that the section referred to 
applied only to joint and several obligations, 
and observed that it applies to obligations which 
are substantially joint and several, although con- 
tained in several writings. Accordingly, if pay- 
ment of a sum is guaranteed in part by one 
cautioner, and as to the balance by another 
cautioner, the discharge of the former by the 
creditor does not affect the liability of the latter, 
and vice versa, Morgan, supra. 
(5.) Change on (5.) By change on obligation. — An essential change on 
^^ °"* the obligation of the principal, not consented to by 

the cautioner, either expressly or by implication, 

frees the latter. Thus, if a person is a cautioner 

for the holder of an office, whose duties are 

materially altered, the cautioner is freed quoad 

the future, Bonar, 7 Bell's App. 379. 

(6.) Change of (6.) By change of firm to or for whom cautioners 

whom ^^ ^' interponed. — The Mercantile Law Amendment 

"Sto^SnS. (Scotland) Act, 1856,§7,provides,"Noguarantee, 

security, cautionary obligation, representation, or 
assurance granted or made after the passing of 
this Act to or for a company or firm consisting 
of two or more persons, or to or for a single 
person trading under the name of a firm, shall 
be binding on the granter or maker of the same 
in respect of anything done or omitted to be 
done, after a change shall have taken place in 
any one or more of the partners of the company 
or firm to which the same has been granted or 
made, or of the company or firm for which the 
same has been granted or made, unless the 
intention of the parties that such guarantee, 
security, cautionary obligation, representation, 
or assurance, shall continue to be binding, not- 
withstanding such change, shall appear either by 
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express stipulation, or by necessary implication 
from the nature of the firm or otherwise.'* 
(7.) By negligence of creditor. — If the creditor does (7.) NeffUgence 
not exercise the necessary supervision over the ^^ <"^®^*<'''- 
principal obligant in a position of trust, the 
cautioner is freed, Leith Banking Co., 5 W. and S. 
703 ; and the same result happens if the credi- 
tor, by negligence or by his actings, commits a 
breach of an express or implied obligation, 
Murray, 9 R 1040. 
(8.) By creditor's gimng time to debtor to implement (8.) Creditor 
his obligation. — The time, however, must be debtor to im- 
given by positive contract, Mackenzie, 5 W. and S. Sb^Son!" 
504. Mere delay to institute proceedings against 
the debtor will not discharge cautioners ; but the 
" creditor's extreme neglect of legal proceedings 
against the principal obligant, especially if such 
proceedings have been already begun against the 
estate of the principal, or by omission to complete 
or to take advantage of a security in competi- 
tion, or by undue neglect in negotiating a bill," 
will discharge them. See Bell's Prin. §§ 262, 263, 
and authorities there cited. 
(9.) By creditor's gimng up funds or secuHties. — If (9.) Creditor 
the creditor voluntarily gives up funds, securi- fj^or^ 
ties, or claims which he held in retention or"®®^**®*' 
security, or which he could have made available 
for the payment of the debt due to him, or if 
he destroys or impairs them, then the cautioner 
is thereby freed pro tanto, Hamilton, M. 2087 ; 
Wallace, M. 3389 ; Fleming, 2 W. and S. 277. 
See Bell's Prin. § 255, note (a), and § 264. 

(10.) By the Septennial Limitation. — ^This limitation (io.)Septen- 
applies, as already explained, to certain caution- Son. *™* 
ers only. See p. 142. 

(11.) By the Long Negative Prescription. See p. 185. n^tive"*^ 

presoription. 
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Bond of relief. 

1. Nftirative 
clause. 



2. Clause of 
relief. 



3. Penalty 
clause. 



4. Registration 
clause. 



5. Testing- 
clause. 



YI. BOND OF RKLIEF. 

The bond of relief consists of the following parts : — 

1. Narrative Clause, which sets forth — (1) if the 

cautionary obligation binds the cautioner as a 
co-principal and not as a cautioner, the fact that 
he is merely a cautioner ; and (2), if the cautioner 
is bound as such in the cautionary obligation, the 
contents thereof. 

2. Clause of Relief, by which the principal debtor 

binds himself to warrant, free, relieve, harmless 
and skaithless keep the cautioner of and from 
the payment of the cautionary obligation and the 
cautionary obligation itself, and for that effect 
either to make payment to the creditor of the 
sum in the cautionary obligation at a certain 
time, and to deliver the cautionary obligation 
discharged to the cautioner, or to make payment 
to the cautioner of the sum at the term of 
payment in order that he himself may satisfy the 
creditor. 

3. Penalty Clause, by which the debtor binds himself 

under a penalty to implement the terms of the 
bond of relief. 

4. Consent to Registration for Preservation and 

Execution by the Granteb. 

5. Testing-Clausk See Juridical Styles, vol. ii. 430 

et aeq. 



Bond of relief 
— when used. 



When two or more co-obligants grant a bond, and one 
or more of them are simply cautioners, and the fact does 
not appear ex fade of the deed, those who are cautioners 
ought to obtain from the debtor either a bond of relief or 
at least an acknowledgment that they are only cautioners. 
The bond of relief, when duly intimated to the creditor, 
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gives a co-obligant in a cautionary obligation the benefit 
of the septennial limitation, if the obligation is conform to 
the requisites of the Act, 1696, c. 5, and it enables a 
cautioner to sue the debtor for relief before distress for 
payment of a debt. 

VII. Bond of corroboration. 

The bond of corroboration consists of these parts : — Bond of 

- ^T ^ corroboration. 

1. Narrative Clause. i^ NarratiTe 

2. Clause of Corroboration, in which the grantor ®^'^- 

of the bond of corroboration in corroboration of corroboration, 
the bond, or other deed or debt, narrated in the 
narrative clause, and without prejudice thereto, or 
to any diligence that has followed thereon sed 
occwmulaTido jura juribus, binds himself to make 
payment. 

3. Clause of Registration for Preservation and 3. Registration 

claiue. 

Execution. 

4. Testing-Clause. See Juridical Styles, voL ii. 340 *• Teeting- 

et 8eq. 

The bond of corroboration is often used — (1) when it when bond of 
has been agreed to accumulate a debt and arrears oi^^ ^^^^ 
interest thereon into one sum ; (2) when it is desired to 
accumulate a new loan with a former debt and interest ; 
(3) when a debt is constituted by account or otherwise, 
and it is desired to save it from any of the short prescrip- 
tions, or to put the creditor in a position to use 
summary diligence in respect of it ; or (4) when a new 
obligant is introduced for a debt already constituted — e.g., 
by bond. Further (5) when a debtor in an obligation 
dies, his heir often grants a bond of corroboration to the 
creditor ; (6) when a creditor dies, the debtor sometimes 
grants a bond of corroboration to the heir to save him the 
necessity of completing a title by confirmation ; and (7) 
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when a bond has been assigned, the assignee sometimes 
requests a bond of corroboration from the debtor. See 
Bell's Lectures on Conveyancing, vol. i. 292. 



Bond €ul 

factum 

prcettandum. 

1. Narrative 
clause. 

2. Obligatory 
clause. 



3. Penalty 
clause. 



4. Testing- 
clause. 



Ylii. Bond ad factum Pr^standum. 

The bond ad factum proBstanduni consists of these 
parts : — 

1 . Narrative Clause. 

2. Obliqatory Clause, by which the granter binds 

himself to execute a bond or do some act 

3. Penal Clause, by which the granter binds himself 

under a penalty in performance. 

4. Testing-Clause. See Juridical Styles, vol. ii. 446. 



CHAPTER III. 

ASSIGNATIONS OF BONDS AND OTHER DEEDS RELATING 
TO INCORPOREAL MOVEABLES; ASSIGNATIONS IN 
SECURITY OVER CORPOREAL MOVEABLES ;' TRANS- 
LATIONS ; AND RETROCESSIONS. 

This chapter deals with the subjects of — (I) Assignations 
of bonds and other deeds relating to incorporeal move- 
ables ; (2) Assignations in security over corporeal move- 
ables ; (3) Translations ; and (4) Retrocessions. 

Assignations of Bonds and other Dkkds. 

The subject of assignations of bonds and other deeds Assignations, 
may be treated of under the three following heads : — 
I. Old AND New Forms of Assignation. 
11. Intimation of Assignations. 
III. Effect of Assignation. 



I. Old and New Forms of Assignation. 

Before the Transmission of Moveable Property (Scot- Forms of assig. 
land) Act, 1862 (25 and 26 Vict. c. 85), assignations of before 1562^ 
deeds relating to moveable property were in one of two ^^t. ^^ 
forms. One of these forms was a direct assignation of the 
sum in the deed assigned as well as of the deed itself by 
the cedent in favour of his assignee or cessioner. The 
other was an indirect assignation of the sum and the deed. 
Instead of assigning the sum and the deed, it constituted 
the assignee the cedent's cessioner and assignee to both, 
and surrogated the assignee in the cedent's right and 
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Pftrts of old 
forms of 
aaognation. 



place. These forms can still be used, and are used in 
certain circumstances to which the forms of assignations 
introduced by the Act are not well adapted. 
The parts of the old forms are these : — 



(1.) Narrative 
olaiiie. 



(2.) Clause of 
aengnation. 



1. Form of Direct Assigna- 
tion. 

(L) Narratiye Claujse, setting forth 
deed assigned and consideia- 
tion for granting assigna- 
tion. 

(2.) Clause of Assignation, by which 
the cedent assigns, dispones, 
conveys, and makes over the 
principal sum, interest, and 
penalties in the deed as- 
signed, as well as the deed 
itself to the assignee, his 
executors, or his assignees. 



(3.) Power to 
uplift. 



(4.) Wanan- 
dioe clause. 

(5.) Clause of 
deUvery. 

(6.) Begistra- 
tion clause. 



(7.) Testing- 
clause. 



(3.) Declaration of Power in the 
assignee to uplift money and 
grant discharges therefor. 

(4.) Warrandice Clause. 

(5.) Clause of Delivery of deed 
assigned and other writs. 

(6.) Clause of consent to registra- 
tion for preservation and 
execution. 

(7.) Testing-Clause. 



2. Form of Indirect Assiona- 

TION. 

(I.) Narrative Clause, setting forth 
deed assigned and considera- 
tion for granting assigna- 
tion. 

(2.) Clause of Assignation and 
Surrogation, by which the 
cedent constitutes and ap- 
points the assignee, his ex- 
ecutors, or his assignees, his 
lawful cessioners and as- 
signees, in and to the prin- 
cipal sum, interest, and 
penalties in deed assigned, 
as well as the deed itself, 
and surrogates and substi- 
tutes the assignee and his 
foresaids in his full right 
and place in the premises. 

(3.) Declaration of Power in the 
assignee to uplift money and 
grant discharges therefor. 

(4.) Warrandice Clause. 

(5.) Clause of Delivery of deed 
assigned and other writs. 

(6.) Clause of consent to registra- 
tion for preservation and 
execution. 

(7.) Testing-Clause. See Juridical 
Styles, vol. ii. 671 «« seq.s 
Menzies on Conveyancing, 
243; BelFs Lectures on 
Conveyancing, vol. i. 296. 



Forms intro- WhUst providing that nothing in it prevents the trans- 
duced by the ..^ t->i i* t? 

Transmission mission of any personal bond or conveyance of raoveaJble 

Proper^ ^ estate in the forms in use prior to its passing (7th August, 

Ac^*i862. 1862), the Transmission of Moveable Property (Scotland) 

Act, 1862, makes it competent to any party, in right of a 
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personal bond or of a conveyance of moveable estate^ to 
assign such bond or conveyance by assignation in, or as 
nearly as may be, in one of two forms. If the assignation 
is not written on the bond or conveyance assigned, the 
form in Schedule (A) of the Act is that which is appli- 
cable, § 1. If the assignation is written on the bond or 
convey ance • assigned, the form in Schedule (B) is that 
which is applicable, § 1 . 

Schedule (A) is in these terms : — 

I, A B, in consideration of, &c. [or otherwise^ as the aue may he\ Form of 
do hereby assign to C D and his heirs or assignees [or otherwise^ as *"^S****^«* 
the case may he], the bond [or other deed, describing it] granted by from deed 
E F, dated, &c., by which [here specify the ruUure of the deed, and awignod. 
specify also any connecting title, and any circumstances requiring to 
he stated, in regard to the neUure and extent of the right aseigned]. — In 
witness whereof, &c. 

Schedule (B) is in these terms : — 

I, A B, in consideration of, &c. [or otherwise, as the case m4iy he], Form of 
do hereby assign to C D and his heirs or assignees [or othervfise, as ^^trai on^ 
the case may 6«], the foregoing [or vrithin written] bond [or other deed assigned. 
writ or deed, descrihing it], granted in my favour [or otherwise, as the 
case may he, specifying any connecting title, and any circumstances 
requiring to he 'Staied in regard to the nature and extent of the right 
assigned], — In witness whereof, &c. 

The word " bond " and the word " conveyance '* in the interpretation 
Act or schedules include — (1) personal bonds for payment and soheduies. 
or performance ; (2) bonds of caution and of guarantee ; 
(3) bonds of relief ; (4) bonds and assignations in security 
of every kind ; (5) decreets of any Court ; (6) policies of 
assurance of any assurance company or association in 
Scotland, whether held by parties resident in Scotland 
or elsewhere ; (7) protests of bills or of promissory-notes ; 
(8) dispositions, assignations, or other conveyances of 
moveable or personal property or effects ; (9) assigna- 
tions ; (10) translations ; (11) retrocessions ; and (12) also 
probative extracts of all such deeds from the books of 
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any competent Court The word ''assignation" in the 
Act also includes translations and retrocessions, and pro- 
bative extracts thereo£ The words " moveable estate " 
in the Act include all personal debts and obligations, 
and moveable or personal property or effects of every 
kind. See § 4. 



Parts of new 
forms. 



(1.) Narrative 
clause. 

(2.) Clause of 
assignation. 



(3.) Testing- 
clause. 



The forms of assignation given in the Transmission of 
Moveable Property (Scotland) Act, 1862, consist only of 
three parts : — 

(1.) Narrative Clause ; 

(2.) Clause of Assignation, in which there ought to 
be express words of assignation, but which is 
sufficient if it contains "any words giving 
authority or directions, which if fairly carried 
out will operate a transference," see Carter, 24 
D. 933; and 

(3.) Testing-Clause. 



Clauses in old Theso forms do not contain a clause of surrogation or a 

formT:-^ "*^ powcT to ask and uplift the money in the deed assigned ; 

(1.) Clause of but the surrogatiou and the power are implied in the 

*a7cuusTof deed of assignation. Nor do they contain a clause of 

warrandice, warrandice ; but in an assignation warrandice is implied. 

If the assignation is onerous, there are implied in it 

warrandice from fact and deed and debitum mbesae — i.e., 

that the debt is subsisting, and due by the debtor to 

the cedent, Ferrier, 6 S. 818 ; Sinclair, 7 S. 401. In 

Reid, G R. 1007, a bond was, for onerous consideration, 

assigned without any express warrandice. The bond 

proved to be invalid as regards the cautioners, and 

the principal debtor became insolvent. Holding that the 

assignation contained implied warrandice dehitum aubesse 

with regard to both the cautioners and the principal 

debtor, the Court held that the assignee must prevail in 

an action at his instance against his cedent for repetition 
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of the sum in the bond, which was the consideration ^ven 
for the assignation. In Houston, M. 1 6,6 1 9, a first assignee 
assigned a debt to a second assignee, and warranted his 
assignation from the fact and deed of himself and of his 
cedent. It was found that the cedent to the first 
Assignee had obtained payment of part of the debt, and 
the first assignee pleaded against the second assignee non- 
liability for more than the sum paid by him for the 
assignation of the debt. The Court, however, held that, 
in respect of his warrandice, he was liable for the full 
amount of the debt. See Menzies on Conveyancing, 247, 
248. Not even absolute warrandice, when expressed in 
the assignation of a debt, imports the solvency of 
the debtor, Liddel, M. 16,594. To enable an assignee 
to operate recourse against his cedent in the event 
of the present or future insolvency of the debtor, 
there must be a special clause of warrandice to that 
eflfect. See Juridical Styles, vol. ii. 673. If the assigna- 
tion is gratuitous, there is implied in it simple warran- 
dice — i,e., a protection against the cedent's future 
voluntary contraventions. When desired, a clause of 
warrandice can be inserted in the new forms of assigna- 
tions ; but, if the warrandice implied covers the warrandice 
agreed on by the cedent and the assignee, the clause 
ought to be omitted. Further, these forms have no (3.) cuiue of 
clause of delivery of the bond, and only in special circum- * ^^^' 
stances will a clause of delivery of writs be inserted in 
them. The assignation covers all writs relating exclu- 
sively to the debt assigned, Finlaw, M. 6543 ; and see 
Webster, 20 D. 83. With regard to the omission of the (4.) Regiatra- 

, , , tion olause. 

clause of consent to registration for preservation and 
execution, the Act declares that the assignation shall be 
registrable in the books of any Court, in terms of any 
clause of registration contained in the bond or conveyance 
assigned, § 1. 
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Remarks on 
f onns of 
assignation. 



The shares of joint-stock and other mercantile com- 
panies, are often made assignable in a particular way 
prescribed by statute or deed of incorporation. In 
questions inter sodos, the statute or deed of incorporation 
must be complied with to effect a transfer. But where 
the essentials of a transfer and of intimation are observed, 
a third party is not in a position to plead the non- 
observance of private rules. See Juridical Styles, vol. ii. 
686. 



Form for 

assignation 

insecurity. 



When an assignation is not irredeemable, but only in 
security, the forms already referred to may be used with 
the necessary modifications. See Bell's Lectures on 
Conveyancing, voL i. 331. 



Intimation 
necessary to 
divest cedent 
and to inter- 
pel debtor 
from paying 
to cedent. 



Effect of 
private know- 
ledge by debtor 
of assignation. 



A delivered but 
unintimated as- 
signation valid 
against cedent, 
but can be 
defeated by— 

(1.) Payment 
by debtor. 

(2.) Second 
assignation 
first intimated. 



II. Intimation of Assignations. 

To complete an assignation, delivery thereof is not 
sufficient ; it requires to be intimated, expressly or 
constructively, to the debtor. Indeed, the assignation is 
completed by intimation, though the deed of assigna- 
tion itself is not delivered, M'Lurg, M. 845 ; Bell's 
Prin. § 1462. Intimation is needed not only to interpel 
the debtor from paying to the cedent, but also to divest 
the cedent. The debtor's private knowledge of an 
assignation, if legitimately proved, is sufficient to 
interpel him from making payment to the cedent, 
Leith, M. 865; Bell's Prin. § 1465; but such know- 
ledge, in a question of competition with creditors, does 
not operate a transference to the assignee, RoUo, 1 B. 
Sup. 510 ; Dickson, M. 873. A delivered, though 
unintimated, assignation is good against the cedent and 
his personal representatives. Grant, 6 S. 489 ; but such 
assignation may be defeated — (1) by the debtor's pay- 
ment to the cedent, Drwm/mond, M. 843 ; (2) by a 
second assignation first intimated, Rollo, 1 Br. Sup. 510; 
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(3) by the diligence of the creditors of the cedent ; (4) (3) Diligence 
by the confirmation of an executor-creditor (not by the (i^^ w- 
confirmation of an executor-nominate or dative), to the J^^'^®^® J^"' 
cedent, Sinclair, M. 2793 ; (5) by the confirmation of (C) Oonflrma- 

. .-, -. tion of truBtee 

a trustee m the event of the cedent's estate bemg seques- on oedent's 
trated either before or after his death, 19 and 20 Vict, estate. 
a 79, § 102; or (6) by the cedent being ordained I^^Sf^'l 
by a sheriff to execute a disposition omnium bonorum for ^^guion 
behoof of his creditors, 43 and 44 Vict. c. 34, § 9 (5). ^^'^^' 



Intimation can be given to the debtor by the assignee, intimation 
or on his behoof, in one of four ways, the first two ofto^Lbtorin 
which were introduced by the Transmission of Moveable J^ys— °^ 
Property (Scotland) Act, 1862, and the last two of which 
were in use prior to the Act, and can still be used, § 3 : — 

(1.) By a notary-public delivering a copy of the (i.) By a 

assignation, certified as correct, to the person or ing a copy and 

, . ^. ^. . granting a 

persons to whom mtunation may m any case certificate, 
be requisite ; and by granting a certificate of 
intimation, signed by him and two witnesses, in 
or as near as may be in the form set forth in 
Schedule C of the Act, § 2. When the deed 
containing the assignation contains other convey- 
ances or declarations of trust-purposes, it is only 
necessary for the notary to deliver a copy of the 
part of the deed which has reference to the 
subject-matter of the assignation, § 2. 
(2.) By the holder of the assignation, or any person (2.) By the 

authorised by him, transmitting a copy thereof, nation ending 
certified as correct, by post to the person or U^^J^^, 
persons to whom intimation may in any case be mntin^T 
necessary, and by obtaining a written acknow- .Sw 
lodgment (which ought to be holograph or tested, "^®"*' 
although this is apparently not imperative), from 
the person or persons to whom the copy has 
been sent by post. In this case also, it is not 

M 
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(3.) By notfuy 
delivering a 
Hohedule of 
intimation, 
and expedmg 
instrument of 
intimation. 



(4.) By jiolo- 
graph or tested 
aolmowledg- 
ment from 
debtor. 



necessary where the deed with the assignation 
contains other conveyances or declarations of 
trust-purposes to transmit to the debtor more 
than a copy of the part of the deed which relates 
to the subject-matter of the assignation, § 2. 

(3.) By one acting as procurator for the assignee deliv- 
ering, in presence of a notary-public and two 
witnesses, to .the person or persons to whom 
intimation is requisite, a copy of the assigna- 
tion certified as correct by the notary, and a 
schedule of intimation, which is signed by the 
procurator, the notary, and the two witnesses, and 
by the notary ezpeding, after such delivery, 
an instrument of intimation, which is signed by 
the notary and the two witnesses. When the 
person or persons to whom intimation is requisite 
cannot be found, the copy and the schedule of 
intimation are left at his dwelling-place. See 
Juridical Styles, voL iL 716, 717; Bell's Lec- 
tures on Conveyancing, voL i. 311. 

(4.) By the assignee (or another for him) producing to 
the person or persons to whom intimation is 
requisite the assignation, delivering to him or 
them a copy of it, and obtaining from him or 
them a holograph acknowledgment of intimation 
(which proves its own date, Newton <fe Co., M. 
850), or tested acknowledgment thereof 



How intima- When the debt assigned is due by a person md juris, 

when debt due and domiciled in Scotland, the assignation is intimated 

^ to him. The debt, however, may be due by — (1) two 

or more persons, (2) a debtor furth of Scotland, (3) a 

pupil or minor, (4) a married woman, (5) an ordinary 

company, (6) a corporation, (7) a joint-stock company, or (8) 

(1.) Two or a principal debtor and cautioner. When a debt is due by 

more pereons. • ^' .• i_ ^i i j 

two or more persons, mtimation, even when they are bound 
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aiTigvli in aolidum, ought to be made to each of them. 
"Where there are," Erskine says, " many obligants, whether 
joint debtors or principals and cautioners, intimation made 
to any one is sufficient for completing the conveyance ; 
but such intimation is not effectual for interpelling those 
to whom no intimation was made from making payment 
to the cedent ; and therefore assignees ought in prudence 
to make intimation to all of them/' Ersk. 3, 5, 5, and see 
Jameson, 14 R 643. When a debtor is fiirth of ^.) Debtor 
Scotland, it seems that either of the forms of intimation land, 
introduced by the Transmission of Moveable Property 
(Scotland) Act, 1862, can be used in giving intimation 
to him ; or intimation can be given to him edictally — 
i,e., at the office of the keeper of Edictal Citations on 
letters of supplement under the Signet by a messenger- 
at-arms in presence of a notaiy-pubUc and two witnesses, 
6 Geo. IV. c. 120, § 51 ; Act of Sederunt, December, 
24, 1838. See also Bell's Lectures on Conveyancing, 
vol i 314, 315. When a debt is due by a pupil, intima- (3.) PupUor 
tion is made to the pupil and his tutors ; and when it is ^^^^' 
due by a minor, intimation is made to him and his cura- 
tors. But if a pupil has no tutors, or if they are unknown, 
or if a minor has no curators, or if they are xmknown, then 
tutors and curators generally are cited edictally at the office 
of the keeper of Edictal Citations on letters of supplement. 
When the debtor is a married woman, intimation ought to (4.) Married 
be given both to herself and her husband. When the (5 j ordinary 
debtor is an ordinary trading company, intimation is given Jj^"^ ^^' 
in practice to the firm socio nomine at its principal place 
of business as well as to the individual partners, either 
personally or at their dwelling-places, or to a manager 
formally appointed if there is one, Watson, M. 850. 
It is not sufficient, in the case of a company, to 
intimate to a partner who is de facto managing partner, 
HUl, 8 D. 472. If the debtor is a corporation, intima- (6.) Corpora- 
tion to the treasurer of it is sufficient, Kdr, M. 738, and ^^^^ 
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when the debtor is an incorporated bank, it is common to 
make intimation to the chief officer at the head office, and 
to the agent of a branch office where the money is actually 
lying or payable, Bell's Lectures on Conveyancing, vol. i. 
(7.) Joint- 315. When the debtor is a joint-stock company, regis- 
pany. tcred under the Companies Act, 1862, intimation may 

be made by leaving the same, or sending it through the 
post, addressed to the company at their registered office, 
25 and 26 Vict. c. 89, § 62. Intimation to railway 
companies can also be made in the same way, at the 
principal office, or personally to the secretary, or, if 
there is no secretary, to one of the directors, 8 and 9 
Vict. c. 17, § 117; 8 and 9 Vict. c. 33, § 130. As 
to companies established under special Acts, provision 
is usually made in the Acts for intimation. When a 
joint-stock company is not registered, intimation ought to 
be made either to the principal officer at the head office, 
or in accordance with the constitution of the company. 
(8.) Principal In the case of Mosmcm, 2 Br. Sup. 457, intimation 
cautioner. of the assignation of a debt, due by a principal debtor 
and a cautioner, to the principal debtor was found sufficient 
as regards both ; but intimation to the cautioner alone is 
not sufficient to prevent payment in hand fide by the 
principal debtor from liberating both him and the 
cautioner from the debt, Lyon, M. 1786. 

Constructive Intimation may not only be direct but also constructive, 

intimation or •11 <• «...,. i*irrn 

equii)oUenti of equipoUents to formal mtimation bemg admitted. The 
following have been held equipoUents to formal intima- 
tion : — 

(1.) Execution of a summons against the debtor by the 
assignee, in which the assignation is founded on, 
Whyte, M. 854 ; or a charge of payment to the 
debtor by the assignee in virtue of the registered 
bond and assignation, Ersk. 3, 5, 4. 
(2.) Production of the assignation by the assignee 
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in a multiplepoinding to which the debtor is also 
a party, Dougal^ M. 861. 

(3.) A promise in writing by the debtor to pay to the 
assignee, Home, M. 863. 

(4.) Partial payment, or payment of interest to the 
assignee, Livirigaton, M. 860. 

(5.) The debtor being a party (not merely a witness) 
to the deed containing the assignation, BaUenden, 
M. 865 ; TumhuLl, M. 868 ; MiOer, 42 J. 418. 

(6.) Intimation by letter from the assignee or his 
authorised agent to the debtor or his authorised 
agent, and the debtor's or his agent's answer 
thereto, M'Gill, M. 860 ; Wallace, 15 D. 688 ; 
and see Oray, Robertson's App. 1. 

(7.) Intimation of assignation to a factor, with entry 
thereof in the debtor's books, was held sufficient 
in Aberdeen, 1 Pat. App. 44. 

(8.) Attendance and voting at a meeting of partners of 
a company by an assignee of a share in the 
company, Hill, 10 D. 78. 

(9.) Registration of the deed containing the assignation 
in the Register of Sasines, Paul, 13 S. 818 ; 
Edmond, 3 Macq. App. 116, but not registra- 
tion in the Books of Council and Session, Tod^s 
TrvMeea, 7 MacpL 1100. 

There are certain assignations which do not require Ankiiations 
either direct or constructive intimation. These are : — require intima- 

(1.) Assignations in favour of the debtor himself or n ) Aasigna- 
of another person to whom alone, if the assigna- *f*S"||^, ^ 
tion had been granted to a stranger, intimation 
would require to have been given, Montgomery, 
M. 841 ; Argyle, M. 842 ; Ruasdl, 5 W. and S. 
256. 

(2.) Assignations operated by the Bankruptcy Act, (2.) Aangna- 
1856, in favour of trustees on sequestrated estates, by BanS^ptoy 
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Act, 1856, in The act and warrant of confirmation in favour of 

tees on^Boqaee- the trustoo transfers and vests in him as at the 

ra eatatea, ^^^^ ^£ ^j^^ sequestration the moveable estate and 

effects of the bankrupt wherever situated, so far 

as attachable for debt, to the same effect as if 

actual delivery or possession had been obtained, 

or intimation made at that date, subject always 

to such preferable securities as existed at the 

date of the sequestration, and are not null or 

reducible, § 102. If, however, a debtor, in 

ignorance of the sequestration, pays his debt in 

bond fide to the bankrupt, he is not obliged to 

pay it a second time to the trustee, § 111. 

(3.) ABttgna- (3.) Assignations operated by Debtors (Scotland) Act, 

bvDebWs 1880 (43 and 44 Vict. c. 34) in favour of 

^ttS. creditors. By the Act, § 9 (5), it is declared 

than any decree decerning a debtor to execute a 

disposition omnium honorwm shall operate as 

an assignation of his moveables in favour of any 

trustee mentioned in the decree for behoof of 

such creditors. 

(4.) Aflsigna- (4.) Assignations operated by marriage in favour of 

by miffriAge in husbaud. Prior to the passing of the Married 

^vouro U8- Women's Property (Scotland) Act, 1881, a 

husband was entitled to the moveable estate of 
his wife and the rents of her heritage, in virtue of 
his jus mxiriti. But moveable estate and rents 
of heritage acquired by a wife since the passing 
of the Act do not fall under the jus m/xriti of 
her husband, unless in the case of a marriage 
which has taken place before the passing of the 
Act, where the husband has, prior to the Act, by 
irrevocable deed or deeds, made a reasonable 
provision for his wife in the event of her surviv- 
ing him. In this case, the wife's moveable 
property and the rents of her heritage fall to 
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the husband in virtue of his jvs mariti as if the 
Act had not been passed, and the assignation 
thereof, operated by marriage in his favour, 
requires no intimation. If, however, a debtor 
pays in boTid fide to the wife, in ignorance of the 
marriage, he is not Uable in payment to the 
husband, and an assignation by a woman, granted 
but not intimated prior to her marriage, is prefer- 
able to both the husband and the husband's 
creditors, Robertson, M. 5776 ; TUl, M. 2858 ; 
Ersk. 8, 5, 7. 
(5.) Judicial assignations ie.g., assignations operated by (5.) other 
arrestment) other than those abeady mentioned, nations, 
for which see Ersk. 3, 5, 7. 

III. Effect of Assignation. 

The assignation puts the assignee in the place of the Effect of aadg* 
cedent, and the general rule with respect to the assignee's ^ ^^' 
rights is — assignatus utitur jure auctoris. The assignee Asngncuus 
can sue or do diligence either m his own name or m the awtoris. 
name of the cedent whilst he is alive, Orier, M. 828 ; but 
he must get judicial authority to carry on in his own 
name diligence begun in the cedent's name. Thus he 
can get, by producing an extract registered bond in favour 
of the cedent and assignation thereto in his ovni favour 
in the Bill Chamber, a warrant to charge and arrest in 
his own name. The debtor can plead against the assignee 
all the defences which were open to him against the cedent 
at the date of the assignation, and which can be proved 
otherwise than by the oath of the cedent. Accordingly, 
if, at that date, it was competent for the debtor to plead 
compensation against the cedent, he can plead it against 
the assignee, ShieUs, 4 R 2 5 0. The right of an onerous Latent equities 
assignee, however, is not affected by latent equities, though onerous anig- 
pleadable by third parties against the cedent and the trustee ^^^' 
on the sequestrated estate of a cedent, the trustee taking 
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the estate of the cedent tantv/m et tale as it stood in 
the cedent. See Redfeam, 1 Dow's App. 60 ; Oordon, 
2 S. 675 ; Burm, 2 D. 1348 ; and see Lord President 
Inglis' remarks on the case of Bedfeam in the case of 
ScoUiah Widows' Fwad, 3 R. 1078. See Bell's Prin. 
§ 1468, and authorities there cited. 

A few remarks may here be made on assignations of 
patents, copyrights, and policies of life assurance. A 

Assignation (1) patent, or a separate and distinct part of it, may be assigned 

o pa en , ^^ ^^^ numbcr of assignees, and the patent may be exer- 
cised in virtue of a license imder the hand of the patentee. 
The assignations and licenses are entered in the Register 
of Patents. See 15 and 16 Yict. c. 83, and 46 and 47 Vict. 

(2) Copyright; c. 57. Copyright of a book may be assigned by deed, or 
by an entry in the Book of Registry of the Stationers' 
Company, in terms of 5 and 6 Vict. c. 45. Both patents 

(3)PoUcie8of and copyrights are moveable estate. Policies of life 

life assurance. x./o 

assurance can be assigned by assignation in either of 
the forms given in the Transmission of Moveable Pro- 
perty (Scotland) Act, 1862, or in the form given in 
the schedule to the Act 30 and 31 Yict. c. 144, entitled 
''An Act to enable Assignees of Policies of Life Assur- 
ance to sue thereon in their own names." See Juridical 
Styles, vol. ii 699. 

ASSIGNATIONS IN SECURITY OVER CORPOREAL 

MOVEABLES. 

Corporeal Corporeal Moveables are things " which, being them- 

what. selves capable of motion or of being moved, may be perceived 

by the senses — seen, touched, taken possession of : as ships ; 
household furniture ; goods and effects of all kinds ; fiBorm 
stock and implements ; horses, cattle, and other animals ; 
coin, money, jewels, wearing apparel,*' Bell's Prin. § 1285. 
As a rule, corporeal moveables (not ships after registration, 
see p. 286 et aeq.) can be transferred by verbal agreement 
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followed by delivery, but neither a disposition nor an 
assignation in security of them is valid in a question 
with creditors if the person transferring them is allowed 
to retain possession of them. The inodus tranaferendi Modut trans- 
IB delivery ; neither the right of possession, nor theVeiy. * 
right of property passes without delivery ; and neither 
symbolical delivery, nor delivery by an instrument of 
possession, without actual or constructive delivery itself, 
is sufficient to convey the right of possession or the right 
of property. The common law requiring delivery has, Mewwitae 
however, been modified, to a certain extent, by the Mercan- ment Aot pro- 
tile Law Amendment (Scotland) Act, 1856, which provides . 
— (1) that, after the passing of the Act, goods sold, but not (i) That goocu 
delivered to the purchaser and allowed to remain in the deUvered, not 
custody of the seller, are not attachable by any diligence able bj credi- 
of the seller's creditors to the efifect of preventing the seller; 
purchaser or others in his right from enforcing delivery of 
the same, and that the right of the purchaser to demand 
delivery of such goods is from the date of the sale attach- 
able by or transferable to his creditors, § 1 ; and (2) that, (2) That seller 

« « -ii-iixi i_^„ ia not entitled 

where a purchaser sells such goods, the purchaser from to a right of 
him, or any other subsequent purchaser, is entitled to aguLt^IUond 
demand delivery of the goods, and the seller, on intimation p'*"***^ » 
being made to him of such subsequent sale, is bound to 
make such delivery, on payment of the price of the goods, 
or performance of the obligations or conditions of the con- 
tract of sale, § 2. Whilst a seller of goods, not yet delivered, 
can plead a right of retention against a buyer from him — 
(a) for payment of the purchase-price, or so much of it as 
is unpaid, or (6) for the performance of the obligations or 
conditions of the contract of sale, or (c) in respect of any 
right of retention competent to him at common law or 
under express contract against his buyer, he cannot plead 
a right of retention agamst a sub-purchaser unless in 
respect of — (a) non-payment of the price in whole or in 
part, or (&) non-performance of the conditions of the 
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(3) That seUer contxact of Sale, § 2. The Act also provides (3) that the 
poind goodB^' Seller of goods may attach the same whilst in his own 

whilst inhisij .■■ .. •"!• - 

own hands; hanos or possession, by arrestment or pomding at any 
time prior to the intimation of a sale thereof to a sub- 
sequent purchaser by the purchaser from the seller, § 3. 

(4) That the (4) The provisious of the Act do not prejudice the land* 
lord n(^ tobe lord's right of hypothec and sequestration for rent, § 4. 

affected by the 
Act. 

Assignation An assignation of moveables of which the owner retains 

of moreables , 

retentapoitei- possession Confers no preference on the assignee in a 

noM, confers . . * i i , ,. t i 

no preference qucstiou With the Cedent s Creditors. In the recent case 

on the assignee m j^m vi^^^ t • •!• 

in a question of Clark, 9 B. 1017, a Cedent, m security for sums 
oedentWedi- advanced, assigned certain leases of minerals, together 
^"' with the moveables and plant on the ground, to trustees 

for those who had made the advances. The assignation 
was intimated to the landlord, but no steps were taken 
by the assignees to enter into possession of the heritable 
or moveable property. The Court held that the assigna- 
tion conferred no preference on the assignees. The Lord 
President in giving judgment said — " The assignation of 
the leases, with no possession following upon it, creates no 
right whatever in the assignee except a mere personal 
claim against the granter of the assignation. It may give 
him a very good personal claim to be put in possession of 
the subjects assigned, and the granter of the assignation 
may have no answer to such a claim when it is made, but 
till possession is actually obtained there is no real right, 
and no security created in favour of the assignee what- 
ever. At one period of our law this might have been the 
subject of contention, but for the last half century it has 
been settled by the well-knovni case of Gabhell and Brock, 
May 13, 1828, 3 W. and S. 75, and a series of cases 
connected with it, that an assignation of a lease without 
possession is quite unavailing as a real security. While 
this is clear as to the subjects let on lease, it is still more 
clear as regards the moveables on the ground. A mere 
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assignation of corporeal moveables retenta posaeaaione is 
nothing whatever but a personal obligation, and creates 
no preference of any kind, and therefore the result is 
that there is not at common law any valid security 
created in favour of the debenture -holders." See also 
Newcastle Chemical Manure Company, 9 R. 110 ; Cropper 
S Co., 7 R 1108 ; Heritable Security Investment -Asso- 
ciation, 7 R 1094 ; M'Bain, 8 R (H.L.) 106 ; Duncanson, 
8 R 563; Hogarth, 9 R 964; Allan Jk Co.'s Trustee, 
10 R 997 ; M'Catd's Trustees, 10 R 1064 ; Seath, 13 R 
(H.L.) 67. 

If there is a bond fide sale of corporeal moveables, the where goods 

iKMseMed oD ti 

creditors of the seller will not be able to attach them, title short of 
although there is no ostensible change of ownership, and ^~^'*^- 
although he is allowed to continue to possess them on a 
definite contract apart firom property. Thus, in Orr'8 Ca«e of Orr's 
Trustee, 8 Macph. 936, a landlord of a printing-office 
bought the plant, tjrpes, &c., of his tenant, and then 
granted him a new lease of the office, with the use 
of the plant, types, &c. After possession had followed 
on the new lease, the tenant became bankrupt ; and, in a 
question between the landlord and the tenant's trustee, 
the Court held that, the bona fides of the transac- 
tion being ascertained, the continued possession of the 
moveables by the tenant was not to be ascribed to 
his former ownership, but to his title as tenant of the 
landlord, and that the sale to the landlord was effectual. 
In Robertsons, 9 R 772, a manufacturer occupied a factory Ca»c of 
which belonged to his sisters, but the power-looms in 
which belonged to himself. After selling the power-looms 
to his sisters, he, as his sisters' tenant, continued to occupy 
the factory and use the power-looms. Neither public 
notice was given of the change of ownership, nor was the 
possession altered, nor was a lease of the factory machinery 
executed until five months after the sale of the power- 
looms. On the manufacturer's bankruptcy, the Court 
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held that there had been a b(md fide sale of the power- 
looms, and that his creditors had no right to them. " The 
doctrine of reputed ownership," said Lord Moncrieflf in this 
case, '* to which repeated reference was made during the 
discussion, has been paid little attention to of late years, 
and is no longer of much importance. Between the circum- 
stances of this case and those in Orra case there is really 
no difference, except that here the public notification of 
the change of possession is absent That, however, is not 
necessary, so long as the transaction is an honest one." 

The delivery of goods on the hire-and-purchase system 
deserves notice in this connection. In Marston, 6 R. 898, 
a cab was, according to written agreement, let to a hirer 
by a coachbuilder, and the hirer was entitled to purchase 
it on certain conditions which were not implemented. On 
the sequestration of the hirer, the coachbuilder claimed the 
cab, and the trustee pleaded in defence reputed ownership. 
The Court rejected the plea of reputed ownership, holding 
that the cab was in the bankrupt's possession on a title 
short of property. Again, in Hogarih, 9 R. 964, a mill- 
wright erected a thrashing-miU and an engine on a farm on 
an oral agreement with the tenant that they should remain 
the property of the former until the price was paid, and 
that the latter should pay a reasonable sum for the use of 
them until he paid their cost Subsequently the tenant 
became insolvent, and granted a trust-deed for behoof of 
creditors. In a question between the trustee under the 
deed and the millwright, the Court held that the mill- 
wright was entitled to the mill and the engine, in respect 
that neither the truster nor trustee had paid their cost, 
the condition on which alone the property could be 
acquired. Comp. Cropper Jk Co., 7 R 1108; M'CavVa 
Trustees, 10 R 1064. 

It may be well to point out that, by the Factors Acts, 
1823 to 1877, the possessor of a document of title to 
goods has certain important powers. By one of these 
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Acts (6 and 6 Vict. c. 39) documents of title are defined 
to be any bill of lading, India warrant, dock warrant, 
warehouse-keeper's certificate, warrant, or order for the 
delivery of goods, or any other document used in the 
ordinary course of business as proof of the possession or 
control of goods, or authorising or purporting to authorise, 
either by indorsement or delivery, the possessor of such 
document, to transfer or receive goods thereby represented ; 
and it is provided that any agent intrusted with the posses- 
sion of goods, or of the document of title to goods, shall be 
deemed and taken to be owner of such goods and docu- 
ments, so far as to give validity to any contract or agree- 
ment, by way of pledge, lien, or security bond fide made 
by any person with such agent so intrusted as aforesaid, 
as weU as for any original loan, advance, or payment made 
upon the security of such goods or documents, as also for 
any further or continuing advance in respect thereof, and 
that such contract or agreement shall be binding upon 
and good against the owner of such goods, and all other 
persons interested therein, notwithstanding the person 
claiming such pledge or lien may have I^ad notice that 
the person with whom such contract or agreement is made 
is only an agent. By the latest of these Acts (40 and 41 
Vict. c. 39), it is provided that where any goods have been 
sold or contracted to be sold, and the vendee or any person 
on his behalf obtains the possession of the documents of 
title thereto from the vendor or his agents, any sale, pledge, 
or disposition of such goods or documents by such vendee 
so in possession, or by any other person or agent intrusted 
by the vendee with the documents within the meaning of 
the principal Acts as amended by this Act, shall be as 
valid and effectual as if such vendee or other person were 
an agent or person intrusted by the vendor with the 
documents within the meaning of the principal Acts as 
amended by this Act ; provided the person to whom the 
sale, pledge, or other disposition is made has not notice 
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of any lien or other right of the vendor in respect of the 
goods ; and that where any document of title to goods has 
been lawfully indorsed or otherwise transferred to any 
person as a vendee or owner of the goods, and such person 
transfers such document by indorsement (or by delivery 
where the document is by custom, or by its express terms 
transferable by delivery or makes the goods deliverable to 
bearer) to a person who takes the same in bond fide and 
for valuable consideration, the last-mentioned transfer shall 
have the same effect for defeating any vendor's lien or 
right of stoppage in transitu as the transfer of a bill of 
lading has for defeating the right of stoppage in transUw, 
§§ 4, 5. For summary of Factors Acts, see Bell's Prin. 
§ 1317 A, and see authorities there cited. 



Translations. 

Traiuiationi. When the assiguco of a debt transfers it to another 
person, the assignation is called a translation ; and when 
the holder of a translation makes over his right to the 
debt, he does so by a transmission or conveyance. The 
translation, or the transmission or conveyance by the 
holder of a translation, is simply an assignation imder 
another name. In its old form the translation always 
took the form of a simple and direct transfer. The forms 
given in the Transmission of Moveable Property (Scotland) 
Act, 1862, are applicable to translations. Like assigna- 
tions, translations require to be intimated. 



Retrocessions. 

Retrocesiioni. It oftcu happens that a debt, assigned or transferred, is 
reconveyed to a cedent. The writ by which this recon- 
veyance is effected is called a retrocession, which is, like 
the translation, an assignation under a different name. 
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The older forms of the writ or the new forms introduced 
by the Transmission of Moveable Property (Scotland) Act, 
1862, may be used. Like assignations and translations, 
retrocessions require to be intimated. See Juridical 
Styles, vol. ii. 723. 



CHAPTER IV. 

EXTINCTION OF OBLIGATIONS. 

Obuqations may be dissolved or extinguislied in different 
ways. The modes of dissolution or extinction are 
these : — 

I. Fulfilment or Specific Performance. 

II. ACCEPTILATION. 

III. Compensation. 

IV. Delegation. 
V. Novation. 

VL Confusion. 

VIL Limitation, Conventional or Statutory. 
VIII. Prescription. 

IX. Presumed Payment. 
X. Implied Discharge. 

XI. Taciturnity. 

I. Fulfilment I. FULFILMENT OR SPECIFIC PERFORMANCE is payment 

foraSuaoe. ^' oi a debt, or performance of an obligation ad factwm 
Pikyment may prcestandvmi. Payment may be made to the creditor 
JS^StOT o^ himself, or to one authorised by him, or by law (as a 
■^e one for ^y^g^QQ jj^ ^l sequcstration), to receive payment. A fetctor, 

however, who has been authorised to uplifb interest, has 

not power to grant a discharge for principal, even although 

he is in possession of the documents of debt, Duncan, 

Payment in 13 D. 518; aff. 1853, 25 Jur. 331. Although seques- 

sequestration tratiou docs uot require to be intimated, a debtor who 

or arrestment. i»ii--» j* .t i.» j» 

pays his debt, m ignorance of the sequestration and in 
bond fide, to the bankrupt is not obliged to pay it a 

176 
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second time to the trustee, 19 and 20 Vict. c. 79, § 111 ; 
and if an arrestee, in bond fide and in excusable ignorance 
of the arrestment makes payment to his creditor, he is 
liable neither in second payment nor in damages, LaicUaw, 
2 Rob. Ap. Ca. 490. A creditor cannot be compelled Creditor not 
to take a partial payment, Ersk. 3, 4, 2. But if he takes odre partial 
a partial payment — (a) the debtor at the time of payment ^^prution 
may appropriate it to a particular debt ; (6) the creditor, ^^ent. 
n the absence of appropriation by the debtor, may 
appropriate it in a particular way by the receipt he 
grants to the debtor ; (o) if there is no express or implied 
appropriation at the time of payment by the debtor or the 
creditor, the creditor may, at any time before action, 
ascribe it to any one of a number of debts under 
these limitations, — that he cannot appropriate it so as 
to expose the debtor to penal consequences, or so 
as to deprive a cautioner wholly of the benefit of 
the payment, ErsL 3, 4, 2; or to a disputed or 
illegal debt, BelFs Frin. § 563 ; and that he cannot 
apply dividends from a sequestrated estate otherwise 
than as dividends for the whole amount of the debt 
due to him ; (d) if there is no appropriation by either 
debtor or creditor, the law appropriates payment to the 
various debts in their order. See Bell's Frin. § 563, and 
authorities there cited. Fayment may be made by the who can make 
debtor or by any one on his behalf. Where a creditor is Can a person 
putting into execution a process for the recovery of his ^^uhLiu^o^ 
debt, he is not entitled to refuse an assignation to a person ^ ^ ^ « ' 
paying the money, Smith, 6 D. 1164 ; Fleming, 5 Macph. 
856. If a creditor chooses to grant an assignation of his 
debt, the debtor cannot prevent it ; but the creditor when 
he is not using diligence to recover payment, is not 
bound, unless at the request of the debtor, and imless the 
assignation will not prejudice his own interests in the 
debtor's estate, to grant an assignation, to any one who offers 
payment of the amount of his debt. Bell's Frin. § 557. 

N 
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The general rule as to the evidence of payment is — Unwrn," 
quodqibe eodem modo dissolvUur quo coUigatur. As a rule, 
a debt constituted by writing requires a discharge in writ- 
ing, in the absence of which payment requires to be 
proved by the oath of the creditor. Receipts for rent, 
and receipts in re Tnercatoria are valid, although only 
signed by the grantor ; Dickson on Evidence, § 785, 786 ; 
and receipts for termly payments of interest, &c., are, in 
common practice, neither holograph nor tested, but simply 
signed by the granter. In M'Laren, 8 Macph. 106, it was 
held that a receipt for a legacy, which was neither holo- 
graph nor tested, but the signature to which was proved 
genuine, was competent evidence of payment ; but Lord 
Neaves, in the course of his judgment, remarked that, as 
a general rule, no document of importance which is not 
in re mercatoria is binding unless probative. Accordingly, 
a discharge of a formal document of debt, such as a bond, 
ought to be either tested or holograph. The parts of a 
formal and tested discharge of a bond are : — 
I. Narrative Clause. 
II. Clause op Discharge. 

III. Clause of Warrandice. 

IV. Clause of Delivery of Bond. 
V. Testing-Clause. 

See Juridical Styles, vol. ii. 724. The stamp duty for the 
discharge of the payment of money amounting to £2 or 
upwards is one penny ; but if the discharge contains a 
clause of registration, or a discharge of the actings of par- 
ties, or "of all other claims," the stamp duty is ten 
shillings, Stamp Act, 1870. 

To the rule that payment of money above £8, 6s. 8d. 
can only be proved by the writ or oath of the creditor, there 
are several important exceptions. By 45 and 46 Vict c. 
61, § 100, any fact, relevant to any question of liability, 
on bills, promissory notes, and cheques, whatever be the 
amount contained in them, can be proved by parole. If a 
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sale is for ready money, payment of the price can be also 
proved by parole, Stewart, 9 S. 466 ; Bell's Prin. § 565; but 
payment of the price of articles sold on credit cannot be 
proved by parole, Shaw, 5 R. 245. In Shaw, Lord Gifford Lord GiflEord 
said : — *' The true distinction between cases where payment money trans- 
of the price is allowed to be proved by parole and cases 
where such payment can only be proved scripto, is, that 
parole proof of payment is admissible where the sale was a 
proper ready-money transaction, where payment of the price 
is the counterpart, and the immediate counterpart, of the 
delivery at the same time of the subject sold. No doubt 
a short time must often elapse between the moment of 
deUvery and the moment when the price is paid. But in 
ready-money sales in open market, where the stock is sold 
on the ground and is usually delivered at the close of the 
market, and the price usually paid at the same time in 
some neighbouring tavern or other convenient place, the 
whole market-day is one time, and the purchase and pay- 
ment is one transaction, all held to be settled unico 
contextuy Further, the performance of obligations ad 
facta proestanda can be proved by parole, Ersk. 4, 2, 21 ; 
Dickson on Evidence, § 611 ; and when payment is made 
by the creditor's intromissions with the estate of the debtor, 
it is proveable by parole, Ersk. 4, 2, 21. Annexed to a Aspedaidis- 
special discharge, there may be a general clause of dis- general clause 
charge. The general clause in this case will only include "^^ 
debts of the same nature as the debt specially discharged ; 
Ersk 3, 4, 9; Talbot, M. 5027; Etuen, 1 W. and S. 596. 
A discharge, wholly general in its terms, covers all debts DiBoharge 
due to the grantor at the date of discharge, although the^itstenns. 
term of payment has not arrived, Adam, 9 S. 570; 
British Linen Co., 11 D. 1104; Whyte, 20 D. 970. But 
a general discharge will not include debts of an imcommon 
kind — e.g., obligations of relief from cautionary obligations, 
feu-duties, &c., Ersk. 3, 4, 9 ; Campbell, M. 5035 ; Oli- 
phant, M. 5035 ; M'Taggart, 4 W. and S. 361. Nor will 
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StatutoiT dis- 
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banlmipt. 



Oonditioiud 
discharge. 



a general clauBe of discharge superadded to a special dis- 
charge, nor a general discharge by itself, include claims 
of which the granter was ignorant, or which he had not in 
view, Oreenock Banking Go., 6 D. 1340; Moan's Trustee, 
14 S. 1026. The effect of a statutory discharge to a 
bankrupt is, that no claim can be made against him in 
respect of any debt, present, future, or contingent, which 
might have been ranked for in the sequestration, 19 and 20 
Vict c. 79, §§ 140, 147. See also Qoudy on Bankruptcy, 
375. A discharge may contain conditions, non-implement 
of which will render it nugatory, Osborne, 10 S. 546. 



II. Aoceptila- 
tioQ. 



II. AccEFTiLATiON is the discharge of an obligation by 
consent of the creditor without payment, or by consent 
of the obligee without performance, Ersk. 3, 4, 8. 



III. Compen- 
sation. 

What oompen- 
sation is. 



Compensation 
requires to be 
pleaded. 



Compensation 
operates retro, 
and stops 
ciirrenoy of 
interest. 

General rules 
of compensa- 
tion. 



III. Compensation. — When one person is both creditor 
of and debtor to another, the mutual obligations, if they 
are for equal amounts, are extinguished from the moment 
of concourse ; and, if they are for unequal amounts, the 
greater obligation is extinguished to the extent of the 
concourse of debt and credit, and the smaller obligation is 
extinguished altogether, 1592, c. 141 ; Ersk Frin. 3, 4, 5. 
But compensation does not operate ipso jure ; it must be 
pleaded and sustained, Grakame, 4 B. Sup. 86 ; and see 
Cowan, 5 R 581 ; but, when pleaded and sustained, it oper- 
ates as from the date of concourse, and stops the currency 
of interest on both sides from that date in as far as there 
is a concourse, CleUand, M. 2682 ; Campbell, M. Tack. 
Apx. 1. Further, to found compensation, these circum- 
stances, when parties are solvent, must concur. (1.) 
The parties must be debtor and creditor at the same time, 
and each in his own right, Ferguson, M. 2659; Lavaggi, 
10 Macph. 312 ; Cowan, 5 R. 581. (2.) The mutual debts 
must be of the same kind — e.g., an obligation ad factum 
prcestandum cannot be pleaded against a pecuniary 
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obligation, Bell's Prin. § 573. (3.) The debts must be 
due as well as liquid or instantly verifiable by writ or oath, 
Ersk. 3, 4, 16 ; Mackie, 2 R. 115; M'Dowal, M. 2568. 
To this rule there is this exception that an illiquid 
claim of damages can be put up as a defence where 
it arises out of a contract sued on, Taylor, 9 S. 113 ; 
Burt, 24 D. 13 ; Johnstone, 23 D. 646. (4.) Any one 
having an interest in extinguishing a debt claimed may 
plead compensation — MidcUeton, M. 2573 ; Bell's Prin. 
§ 5736 ; and see Hannay Jk Sons' Trustee, 4 R 
(H.L) 43. (5.) Compensation must be pleaded before 
decree in an action, 1592, c 141. (6.) In all cases the 
debt on which compensation is rested must have been 
acquired bond fide, and not simply with the view of pleading 
compensation, Finlayson, 7 S. 698. In bankruptcy or 
insolvency, however, every kind of claim may be set oflf, 
if the concourse of debt and credit has existed antecedent 
to the date of bankruptcy; 2 Bell's Com. 122, 123 ; 
Goudy on Bankruptcy, 538 et aeq. Difficult questions Oompensation 
about compensation often arise as between company debts company debts 
and debts of individual partners. These rules may be individual 
noted : — (1.) A debtor of a company cannot plead com- ^ *"" 
pensation against the company in respect of a debt due to 
him by one of the partners, Mackie, M. 2575. If, 
however, a company is dissolved, and the company and 
its surviving partners sue a debtor of the company for 
a debt, the debtor, if he is also the creditor of a partner, 
may plead against the company compensation to the extent 
of the share of the partner in the debt sued for, Mitchell, 
7 Macph. 480. (2.) If a company is sued by a party 
for a debt, and he is a debtor to a partner of the com- 
pany, then the company, with consent of the partner, may 
plead compensation in respect of the sum due to the 
partner against the party suing ; but this cannot be done 
after the bankruptcy of the creditor of the company, 
2 Bell's Com. 553 ; Cauvi/n, K 2581. (3.) If a person is 
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sued by a partner of a company for a debt due to him as 
an individual, and if the defender is creditor of the com- 
pany, he can plead compensation against the debt due by 
him to the partner as an individual in respect of the debt 
due by the company, and he can do so although both com- 
pany and partner are bankrupt, Bogle, M. 258 1. (4.) When 
a creditor of a partner of a company sues the partner for 
a debt due by the partner as an individual, the partner 
cannot, as long as the company remains undissolved, plead 
compensation in respect of a debt due by his creditor to 
the company. But, on the dissolution of the company in 
a solvent state, such partner, so sued, is entitled to 
plead compensation to the extent of his share of the 
debt due to the company, Reggie, 21 D. 31; 
Oswald's Trustees, 12 S. 156. (5.) Where payment of a 
company debt is demanded from a partner, or where a 
company is bankrupt or dissolved so that a claim on the 
estates of the separate partners has arisen, the partner 
from whom payment is demanded is entitled to plead 
compensation against the claim in respect of a debt due 
to him as an individual, Scott, June 13, 1809, F.C. ; 
Salmon, 3 S. 406 ; Russell, 3 S. 63 ; Low, 16 S. 1092 ; 
Raleigh, 23 D. 352, and cases cited above ; Ersk. Prin, 
p. 392, Note C. (6.) Where a company has two dififer- 
ent firms, a debt due by one of the firms can be com- 
pensated by a debt due to the other, Williams' Trustee, 
June 13, 1809, F.C. ; 2 Bell's Com. 557. 

rv. Deiegt- IV. Delegation is the substitution of a new debtor 
for the former debtor. To the substitution, the consent 
of the creditor is an essential, Bell's Prin. § 577. 

V. Nomtioii. V. Novation is the acceptance by the creditor of a 
new obligation in place of an old one, Bell's Prin. 
§ 576. Novation is not readily presumed, a new obliga- 
tion being construed as corroborative of the old one ; but 
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where the new obKgation expressly bears to be in satisfac- 
tion of the old one, Chiaholm, M. 16,472, or where the 
old obligation is delivered up, novation operates. 

VI. Confusion takes place when the same person vi. confu- 
becomes both debtor and creditor in the same obliga- 
tion. Thus, a debt is extinguished confuaione when a 
debtor succeeds to his creditor, or vice versd. It is some- 
times in the power and for the interest of a person succeed- 
ing to an estate to prevent a debt thereon being discharged 
confusione. Thus, in the case of Crawfordy March 11, 

1809, F.C., an heir of entail in possession, on paying a 
bond of provision affecting the entailed estates and 
granted by a former heir to his younger children, took an 
assignation to himself, his heirs^ and executors, and the 
Court held that the bond was not extinguished confu- 
sione, which, in the absence of the assignation, it might 
have been. See also Lawrie, 9 S. 147 ; Welsh, 15 S. 
537; Mackenzie, M*L. and Rob. 117; Love, 2 Macph. 
22 ; Ersk. 3, 4, 23. 

VII. Limitation, Conventional or Statutory. — vn. Limita- 

T»»j.« • tf t • 1 fi A.* 'i J. tion, Conven- 

Limitation is ''a denial of action on an mstrument ortionaior 

document of debt, after the lapse of a certain time, ^***^*®'"y- 

without regard to the actual subsistence of the debt; as in 

holograph writings, bonds of caution, bills and notes," 

Bell's Prin. § 586. By conventional limitation, an obliga- Conventional 

tion may be extinguished by the occurrence of a certain ™* 

event or by the lapse of a certain space of time according 

to the agreement of parties. The statutory limitations statutory 

are— (1.) The Quinquennial Li/mitation. By 1669, a 9, (i.) Quin- 

it is provided that " all bargains concerning moveables, or ^i^®"**"^- 

sums of money proveable by witnesses, shall only be prove- 

able by writ or oath of party, if the same be not pursued 

for within five years after the making of the bargain." 

After the lapse of the five years, it is necessary, in 
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order to elide the limitation, to prove by the debtor^B writ 
or oath, both the constitution and resting-owing of the debt ; 

(2.) Sexennial. KeuTtavd Js Sons, 3 MacpL 946. (2.) The Sexennial Limi- 
tation, applicable to bills of exchange and promissory notes, 

(3.) Septennial, for which SCO p. 106. (3.) The Septennial Limitation, 
applicable to certain cautionary obligations, for which see 

(4.) Vieenniai. p. 142. (4.) TheVicenniol Limitation. — By 1669, c. 9, it 

is provided that '* holograph missive letters, and holograph 

bonds, and subscriptions in compt-books, without witnesses, 

not being pursued for within twenty years, shall prescrive in 

all time thereafter, except the pursuer offer to prove by the 

defender's oath the verity of the said holograph bonds, and 
letters, and subscriptions in compt-books." The termin/us 

a qvjo is the date of the writing. Home, M. 10,992 ; and 

see Wyee, 9 D. 1405 ; and after the limitation has run its 

course, the authenticity not only of the subscription but 

of the writing requires to be proved by the oath of the 

debtor or his heir, Ersk. 3, 7, 26. 

viij. Pre- VIII. Prescription, is **a legal presumption of aban- 

donment or of satisfaction, and so extinguishes the debt, 
as in the long negative prescription, the decennial, the 
quinquennial, and triennial prescriptions," Bell's Prin. 

Preacriptions. § 586. The prescriptions are : — (I.) The Triennial Pre- 
scription, — By 1579, c. 83, it is provided " that all actions 
of debt for house-maills, men's ordinaries, servants' fees, 
merchants' accounts, and others the like debts that are 
not founded upon written obligations be pursued within 
three years, otherways the creditor shaU have na action, 
except he either prove by writ or by oath of the party." 
The Act applies to house rents where the lease is verbal, 
Cumming's Trustees, 3 S. 545. The terminus a quo is 
the close of an account, or the day of payment of a termly 
payment, and, in the case of termly payments, each term's 
payment runs a separate course. After the three years, it 
is necessary for the creditor to prove both the constitution 
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and the resting-owing of the debt by the debtor's writ or 
oath. The Act 1579, c. 83, does not apply when the 
pursuer's failure to sue timeously is due to the conduct 
of the defender, Caledonian Rail/way Co., 13 R 773. 
(2.) The Quinquennial Prescription. — By the Act 1669, (2.) Quinquen- 
a 9, it is provided that *' minister's stipends and multures, 
not pursued for within fire years after the same are due, 
and likeways maiUs and duties of tenants not being pursued 
within five years after the tenant shall remove from the 
lands for which the maiUs and duties are craved, shall pre- 
scribe in all time coming, except the said ministers' 
stipends, multures, maills, and duties, shall be offered to 
be proven to be due and resting-owing by the defenders 
their oaths, or by a special writ under their hands, acknow- 
ledging what is resting-owing." See Dickson on Evid- 
ence, § 472 et seq. (3.) 2%e Decennial Prescript (3.) Decennial. 
tion. — ^The Act 1696, c. 9, enacts ''that all actions 
of count and reckoning, competent to pupils and 
minors, against their tutors and curators for making their 
accounts, not pursued and insisted in within the space 
of ten years after the majority of the said pupils and 
minors, or after their death, they dying in their minority 
shall, after that time, prescribe for ever; and the said 
tutors and curators, and their successors, shall be as fully 
exonerat and liberat as if the said pupils and minors, 
after their majority, had fully and amply discharged the 
same." (4.) The Long Negative Prescription. — If an (4.) Long nega- 
obligation is not insisted on for forty years, then it is**^®' 
presumed to be abandoned, and the presumption cannot 
be overcome, 1469, c. 29 ; 1474, c. 55 ; 1617, c. 12. If, 
however, during the forty years any document is taken on 
the obligation, or if part pa3rment of principal, or payment 
of interest is made, the plea of prescription will not avail 
the debtor ; and the running of the prescription can be 
interrupted judicially — e.g., by citation, action, or diligence 
in respect of the obligation. The termimus a quo is the 
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day of payment mentioned in a bond or other deed of 
obligation, Butter, M. 11,183. To the plea of the long 
prescription, the answer may be : — (1) Interruption, judicial 
or extrajudicial ; (2) minority ; or (3) Twn valens agere 
cwm effectu. See Bell's Prin. § 6 1 4 e^ seq. 

IX. Rre- IX. Presumed Payment. — When a deed of obliga- 

sumed pay- ... 

ment. tion is foimd in the hands of the debtor or obligee, there is a 

presumption that the obligation in it has been extinguished 
ckirographum or implemented, the rule being ddrographurri apud dehi- 
repertum pre- torcm repertum preaumitur aolutv/m; but the presumption 
turn, can be redargued, and is excluded by the creditor or 

obligor holding a document which recognises the sub- 
sistence of the debt. See Dickson on Evidence, § 173 et 
seq. Again, when the creditor or obligor in an obliga- 
tion cannot produce it, there is a presumption that it 
was cancelled in order to free the party who was bound to 

CJwrograpkum implement it, — ckirographum non exta/ns presfwniitur solu- 
tion extons •1 o^ T^T. 

preiumi^r tum. See Dicksou on Evidence, § 175 e^ seq. Further, 
there is a presumption of payment arising from the 

Apocka trium apocha triuTTh annorum. When rents, feu-duties, salaries, 
interest of money, and the like, which are prestable by 
termly payments, have been discharged by the creditor 
by written discharges for three consecutive terms, all 
termly payments due previously (which are not constituted 
by bond, bill, or decree, Patrick, 21 D. 637), are pre- 
sumed to be paid. The receipts do not require to cover 
payments for three years, the terms may merely be 
half-years or quarters. See Dickson on Evidence, § 177 
et seq., and authorities there cited. 

X. impUed X. IMPLIED DisOHAEGE. — An obligation is often dis- 

charged by implication. Thus in Baird, 2 R 101, a land- 
lord sued a tenant for additional rent for miscropping, 
which was payable according to the lease at the same terms 
as the ordinary rent. Receipts for the ordinary rents were 
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granted, but no reservation was made in them as regards 
the additional rent for miscropping. The Court held that 
the landlord was barred from exacting additional rent for 
the years for which receipts for the ordinary rent had 
been granted. 

XL Taciturnity, will, in special circumstances, xi. Tadtnr- 
extinguish an obligation. To found the plea of taciturnity, 
there " must not only be the mere lapse of time, but the 
whole circumstances must be such as are consistent with a 
presumption of the claim having been fully satisfied or 
settled, and abandoned as no longer due," per Lord Cowan 
in Moncrieff, 21 D. 216. In the same case. Lord 
Justice-Clerk Inglis observed: — ^''The plea of tacitur- 
nity is often misunderstood and pleaded when there is no 
foundation for it, except silence for a length of time ; but 
silence in itself is not taciturnity. In order to found the 
plea, the relation of parties, and the whole surrounding 
circumstances, must be considered, and unless these, 
coupled with silence, are sufficient to infer a presumption 
of payment, satisfaction, or abandonment, there is no 
ground for the plea." See also Thomson, 12 D. 276 ; 
Oourlay, 2 Macph. 1284 ; Robaon, 8 Macph. 757 ; Spence, 
1 R. 46. 
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FACTORIES AND COMMISSIONa 



1 



(2.) HpecUl. 



(3.) Oeoeral 
And fpecUl. 



FaetoriM The terms '* factories " and " oommissioiis " are in practice 
nsed as synonymoos. Both factories and commissions are 
deeds empowering the grantee or grantees under them to 
transact business for the grantor or granters of them. 

a,) GenenL They are of three classes — (1) general factories, which 
empower the factor to manage the constituent's affairs as 
the factor thinks proper, but which at law only confer on 
the factor powers of general and ordinary administration, 
Ersk 3, 3, 39 ; Stair, 1, 12, 15 ; Bell's Lectures on Con- 
veyancing, voL i. 446 ; (2) special factories, which confer 
power to do the special things mentioned in them ; and 
(3) general and special factories, which confer both general 
and special powers. If, in general and special factories, 
general powers are followed by a specification of particu- 
lars, the factor's authority is restricted to acts of the same 
kind as those specially mentioned, according to the maxim 
jH)Bttriora derogant priorUma ; and if, in such a factory, 
special powers are followed by a general power of authority 
to act for the grauter, the factor's power is confined to 
acts of the same kind as those particularised. See 
Menzies on Conveyancing, 474, 475. The granting of a 
factory or commission does not prevent the grantor 
himself from acting with regard to the matters dealt 
with therein, Bell's Lectures on Conveyancing, vol. i. 
451. 
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The parts of a factory usually are : — Parts of the 

I. The Narrative Clause, which states the cause ^ ^' 

of granting. 
II. The NonnNATiON of the factor (or factors). 
III. The Clause or Clauses, conferring general or 

special powers, or both, on the factor. 
lY. Declaration that factor's powers shall be valid, 

and that the factory shall subsist till recalled. 
V. Obligation on factor to account. 
VL Clause of Registration. 
VIL Testing-Clause. See Juridical Styles, vol. ii. 31. 

Powers requinng to he apedally conferred on Factors. — Powew requir- 
Factors require special power conferred on them to enable speoUUy oon- 

, fenred on 

tnem — facto™. 

(1.) To sell or alienate heritable estate. Stair, 1, 12, 15 ; 

Ersk. 3, 3, 39 ; and see Thomas, 7. S. 828. 
(2.) To purchase or feu land, Steuart, 19 D. 1071. 
(3.) To sell or buy moveables of great value, Ersk. 

(4.) To compromise, HoUinwaii;h, January 21, 1813, 

F.C. 107; Bridges, 10 S. 43. 
(5.) To refer to arbitration, Livingston, 8 S. 594. 
(6.) To take up an estate by service, 31 and 32 Vict. 

c. 101, § 29 ; and see MoUe, 6 Pat App. 168 ; 

Clifford, 12 S. 421. 
(7.) To enter vassals, Bell's Lectures on Conveyancing, 

vol. i. 449. 
(8.) To grant leases, Bell's Lectures, supra. 
(9.) To remove tenants if the tenant does not derive 

his possession from the factor, York Buildings 

Co., M. 4054 ; Thomson, 12 S. 557 ; Orozier, 

9 Macph. 826. See also 16 and 17 Vict. 

c. 80, § 30. 
(10.) To borrow money on behalf of the constituent, and 

to bind him personally in payment, or to dis- 
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pone his estate in security, Sinclair, Moorhead 
<fe Co., 7 R. 874. See also Thomson, 5 D. 379. 
(11.) To appoint sub-factx)rs, Dempster, 14 S. 621. 

How factory ^ow Foctory expires, — ^A factory is brought to an end 

expire.. j^^ 

(I.) Direct revocation by the grantor, Walker, 16 S. 
217 ; and see Heddrington, M. 4047. 

(2.) Indirect revocation by the grantor, as when he 
grants a factory to another factor with the 
same powers. 

(3.) Death of the constituent ; m^orte mandatoris perit 
mandatum; Duffus, M. 3166. If the constitu- 
ents are a body of — e.g., trustees, whose power 
ceases on the death of one of their number, a 
factory granted by them will cease on such 
death, Stewart, 7 W. and S. 211. Until, how- 
ever, a factor receives authentic notice of death, 
he is entitled to act, CampbeU, 3 W. and S. 
384 ; and see Kennedy, 6 D. 40. 

(4.) Bankruptcy of constituent, 1 Bell's Com. 525. 

(5.) Besignation or supervening incapacity of factor. 

(6.) Completion of work for the doing of which the 
factory was granted. 

(7.) Expiry of time specified in factory. 
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CHAPTER I. 

CONTRACTS OF COPARTNEESHIP— ORDINARY CONTRACTS 
OF COPARTNERSHIP, AND JOINT-STOCK COMPANIES. 

It is proposed to deal in this chapter, first, with ordinary 
contracts of copartnership, and then with joint-stock com- 
panies. 

I. Ordinary contracts of copartnership. 

Professor Bell describes partnership ''as a mutual contract Partnership 
and voluntary association of two or more persons for the 
acquisition of gain or profit, with a contribution for that 
end of stipulated shares of goods, money, skill, and industry ; 
the stock of the society being held pro indiviso in trust for 
the creditors." " It is distinguished," he adds, " ifrom joint 
purchase, and also from community arising from common 
property, which, though held pro indiviso, involves no trust 
for the creditors. It is in legal construction held, on the 
one hand, to imply an unlimited mandate or procuration 
to each partner to bind the company in the line of its trade 
or employment ; and, on the other, a guarantee by each to 
third parties of all the engagements legally undertaken in 
the social name," Bell's Prin. § 351. Contracts of copart- useof oon- 
nership fix the terms on which such an association is to be JjJJn^nhip. 
carried on. Partnership being a consensual contract may 
be constituted inter sodoa by parole evidence, or informal 
writings, or a probative deed of copartnery. As regards 
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third parties, liability in solidv/m to them will be incurred, 
not only by the proper constitution of partnership as 
between partners, but also by a person who holds himself 
out as a partner, or permits himself to be represented as a 
partner. Thus one who allows his name to be used as a 
•partner — e.g., by suffering it to appear in the name of the 
firm — or who allows his credit to be relied on by the 
customers of the firm, incurs the liabilities of a partner to 
third parties, and that whether he is entitled to a share 
of the profits of the business or not. A partner, whether 
his name appears in the firm or not, or whether the 
firm consists only of one name, or whether he takes part 
in the management of the business or not, is liable, with his 
copartners, in solidum to third parties. In other words, 
the responsibility of active and of dormant partners is the 
same. 

A probative deed of copartnery may consist of these 
parts : — 

I. Narrative Clause, followed by Articles relat- 
ing to — 
II. Period of Endurance ; 

III. Capital Stock ; 

IV. Shares of Profit and Loss ; 
V. Subscription of Firm's Name ; 

VI. Giving of Time by Partners to the Business ; 
VIL Keeping and Balancing of Books ; 
VIII. Sums to be drawn out by the Partners ; 
IX. Share of Deceased, Bankrupt, or Insolvent 

Partner vesting in Copartners ; 
X. Paying out of Representatives and Credftors 
OF Deceased, Bankrupt, or Insolvent Part- 
ners ; 
XL Partnership continuing until Dissolved ; 
XII. Dissolution and Winding-up of the Copart- 
nership; and 
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m 

XIII. Nomination of Akbitebs. 

XIV. Penalty Clause. 

XV. Consent to Registration. 
XVL Testinq-Clause. See Juridical Styles, vol. ii. 
103 et seq. 

I. Narrative Clause. — This clause sets forth that the l Narrative 
parties have agreed to carry on a particular business at a ° ^^' 
certain place under a certain firm-name. One person can- One person 
not make a company, Nairn, 2 Bell's Com. 514; Reid, a partnenhip. 
6 S. 1120. But a company may be constituted in the 
name of one person, Drew, 3 Macph. 384; and a person 
may be a partner of different companies. Further, the whether the 
same persons may make several partnerships for separate ^fo^^'^ 
objects. *' Although an individual,"' says Professor Bell, J^m^Mdes. 
"cannot form different establishments in trade, having 
each a separate stock, and debts peculiar and distinct, 
a plurality of partners may so arrange their contracts, 
and constitute their mutual trusts, as to form several 
distinct companies, composed of the very same indi- 
viduals. And these companies may hold separate estates, 
and be liable each to sequestration by itself, provided 
there is a real and perceptible distinction of trade and 
establishment between the several partnerships. Two 
opposite classes of cases have occurred to confirm this 
doctrine : the one, of companies established, under 
different firms indeed, but having the same object and 
interest ; the other, of companies differing in name, in 
trade, and in capital. In the former case, the Court 
has decided that the funds and the debts are to be massed 
together ; in the latter, they held that the stock of each 
company must be reserved for its own engagements and 
creditors," 2 Bell's Com. 614. Prior to the Companies 
Act, 1862 (25 and 26 Vict. c. 89), there was no Kmit to 
the number of partners in an unregistered company ; the 
Act introduced a limit. By section 4 it is provided : — 
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A partnership (1) That HO partnership consisting of more than ten per- 
more"^ ten sons shall be formed, after the commencement (2nd Nov- 
K^k^bufli- ember, 1862) of the Act, for the purpose of carrying on 
re^s^^.^^ the business of banking, unless it is registered as a com- 
pany under the Act, or is formed in pursuance of some 
A partnership Other Act of Parliament, or of letters-patent ; and (2) that 
roorTthan uo partnership consisting of more than twenty persons shall 
fOT^mCT^ntS? be formed, after the commencement of the Act, for the 
bS're^tepS* purposo of Carrying on any other business that has for its 
object the acquisition of gain by the partnership or by the 
individual members thereof, unless it is registered as a com- 
pany xmder the Act, or is formed in pursuance of some 
other Act of Parliament, or of letters-patent, or is a com- 
pany engaged in working mines within and subject to the 
jurisdiction of the Stannaries. By section 6 of the Act, 
it is provided that any seven or more persons associated 
for any lawful purpose may form an incorporated com- 
pany, provided the requisitions of the Act are complied 
Can a nartner with. One partner cannot, without express power in the 

assign nis in- , , , 

terestinthe coutract OT without the couseut of his copartners, assign 
his interest in the business so as to make his assignee a 
partner ; but he can assign his share of the profits to one 
or more assignees, who, however, are subject to all rights 
and equities existing, before or after the assignation, 
between the cedent and his partners. The assignee 
may be one of the partners of the company, and if 
so, he is, in virtue of the assignation, entitled, so long 
as the cedent remains a partner, to the beneficial interest 
of the cedent in the company ; and he is not bound to 
communicate any benefit derived from the assignation to 
the other partners, contrary to the rule which requires a 
partner dealing with an asset or liability of the company, 
or transacting in the line of the company's business, to 
communicate any benefit derived by him thereby to the 
company, Casada, 8 R. (H.L.) 1. The assignation may 
take effect before or at the dissolution of the company. 
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In a contract of copartnership, the nature of the business Nature and 
should be described; for, whilst facts and circumstances nessfuid name 
will determine its nature in a question with third parties, ^ *^™P*"y' 
the contract will fix its nature inter socios. Thus, a 
partner may bind the company to pay a debt which 
he had no right under the contract to incur, but inter 
socios he himself may alone be liable for it. Not only 
should the nature of the business be described in the 
contract, but also the place or places where the busi- 
ness is to be carried on, and the name of the com- 
pany. The name may be social or descriptive. A 
social name is such as ''A. B. Smith & Co.;" a descrip- 
tive name is such as "Dundee Gas Company." If a How company 
company has a social name, it can sue or be sued by the 
name of the firm; but if a company has a descriptive 
name, it must sue or be sued by the name of the firm, 
along with the names of all the partners if there are not 
more than three in number, and along with the names of 
three partners if the whole of the partners exceed that 
number. Although all the partners of a company are each 
liable in solidum to company-creditors, the creditors must 
first constitute their debts against the company ; but, after 
doing so, they may proceed against the company, or all the 
partners or any one of them for payment. Though a part- 
nership is dissolved, a creditor cannot sue one of several 
partners of the dissolved firm for payment of a partnership 
debt ; he must call all the partners who are within the 
jurisdiction of the Court, Muir, 24 D. 1119 ; M' Naught, 
13 R. 366. If a company grants bills, the holder can, in 
respect of them, use summary diligence against any of the 
individual partners, Thomson, July 2, 1812, F.C. ; Wallace^ 
3D. 1047. When a company is sued for payment of a debt 
which one partner admits to be due, and the other partners 
deny, decree can be pronounced against the partner admit- 
ting the debt, under reservation of all claims of relief com- 
petent to him against his copartners, Elliot, 7 Macph. 894. 
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11 Period of II. Period of Endurance. — ^A contract of copartner- 

endurance. «• «. .i. ./» /• .t • 3 ^ 

snip generally provides in a specific way for the period of 
After expiry of endurance of the company. At the expiry of the term of 

period in con- _ _ m. y .i,,t 

tract, company enduranco, the partners are entitled to have the company 
tinned as a dlssolved, although it may be continued by tacit consent 
SriST^^ as a partnership-at-wiU on the previous conditions so far 
Death operates as applicable, Ersk. 3, 3, 26. The death of a partner 

dissolution, 

unless there is operates as a dissolution of the partnership, unless there is 

an express or 7 , . . _ «..»i -* -ir ^ 

impUed provi- either an express provision to the contrary, Hill, 3 Macph. 

oon'trary. 541; Bevevidge, 7 Macph. 1034; or an implied provision 
in favour of continuance, such as a contract for a hundred 
and twenty-four years, Warner, 3 Dow, 76. The heirs 
of a deceased partner will be entitled to become partners 
in his room if the period of endurance is so long as to 
contemplate the death of a partner. The long period of 
endurance is an implied provision to the effect that the 
death of a partner will not dissolve the company, Warner, 

Dissolution by aupra. Before the expiry of the term named in the con- 

mutual oon- . 

sent, or hj the tract, a Company may be dissolved by mutual consent, or 

renunciation of . . • . « - . 

a partner with evcu by the rcnunciation of one or more of the partners. 

Court. with the consent of the Court, on just cause — e.g., the 

criminal, fraudulent, or reckless conduct of a partner, 

or the impossibility of attaining the object for which the 

company was formed. See Bell's Prin. § 378, and 

Renunciation authorities there cited. Where no term of endurance 

where no 

period is fixed, is fixed, a Company may be dissolved by the renunciation 
of a partner, but the renunciation must be exercised in 
fairness, and so as not to injure the other partners. 

Sequestration 2 Bell's Com. 522. Scquestration of a partner, and the 

of a partner, , ■■■ , 

or granting a cTantini? of a trust-decd for the benefit of creditors by 

trust-deed by © © ,. , . ^ , « 

a partner, a partner, operate a dissolution of the company. See 
solution. Hunter, 9 S. 159 ; 2 Bell's Com. 524. The insanity, 
JSJ^^Iot ^^^ insolvency, or the bankruptcy under the Act 1696, 
apSnergood ^' ^» ^^ ^ partner is only a good ground for dissolution, 
ffion!"''^" 2 Bell's Com. 524. In the case of Hannan, 7 R. 380, a 
contract of copartnership stipulated that, in the event of 
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the declared insolvency of any of the partners, he should 
thenceforth cease to be a partner. One of the partners 
issued a circular to his creditors intimating that he had 
suspended payment, and the creditors at a meeting accepted 
a composition. The Court held that he ceased to be a 
partner at the date of the circular, and, in giving judg- 
ment, the Lord President observed that conventional 
irritancies must be enforced according to their terms. Prior 
to the passing of the Married Women's Property (Scotland) Does the mar- 
Act, 1877, and the Married Women's Property (Scotland) Smaie partner 
Act, 1881, it was held that the marriage of a female part- pJ!^?^^**^*"" 
ner dissolved the company, Toung, 1 Macq. 386 ; Russell, 
2 K 93 ; and it has not been decided whether the pro- 
visions of these Acts have altered the law. 

III. Capital Stock. — In this article of the contract, the m. Capital 
amount of the capital stock of the copartnership and the ' 
amount thereof to be contributed by each of the partners 
are declared. The stock is held^^ro indiviso by all the part- 
ners^ and is vested in them in trust for the creditors of the 
company in the first place, and for division among them- 
selves according to their respective rights in it in the 
second place. Bell's Prin. § 353. If there is nothing stated shares of part- 
in the contract as to the shares of the different partners in equal tn ab- 
the capital stock, and there is no evidence to the contrary, J^ evideDoe. 
the law holds that their shares are equal, Ersk. 3, 3, 1 9. 
In a question inter socios, if a partner advances more 
than his stipulated share of the stock, he is a creditor 
of the company ; and if a partner advances less than his 
share, he is a debtor to the company, 2 Bell's Com. 536. 
Whilst an unincorporated company cannot, socio nomine, unincoipo- 
hold feudal property, it can hold leasehold property, Sl^norhold "^^ 
Denniston, Macnayr Jk Co., Feb. 16, 1808, M. App. voce^^J^ 
Tack, Nb. 15. The title to feudal subjects belonging to a 
partnership is usually taken in name of the partners as 
trustees for the firm ; and if the title of property belong- 
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Partnonhip 
property 
moveable 
estate. 



ing to the partnership is taken in name of a partner, and 
the title does not bear that he holds it as a trustee for his 
firm, it is competent to prove prout de jwre that he so 
holds it, the law being that where the allegation is not 
trust, but partnership, the Act 1696, c. 25, does not 
apply, Forrester, 2 B. 755 ; Dickson on Evidence, § 581. 
Even when the property of a copartnership consists of 
lands or other subjects which are ex sua natura heritable, 
the interest therein of each partner is considered move- 
able, and consequently the share of a deceased partner 
descends to his executors, Minto, 11 S. 632; Irvine, 
13 D. 1367 ; and such share is attachable by arrestment, 
Neilson, M. 716. A sum due by a partner to the com- 
pany can be arrested in his hands by a creditor of the 
company, EiU, 12 D. 46. 



IV. Shares of 
profit and loss. 



In absence of 
oontraiy evi- 
dence, part- 
ners are enti- 
tled to profits, 
and are liable 
for losses ac- 
cording to 
their interest 
in stock. 



Participation 
in profits an 
essential ele- 
ment in part- 
nership ; but 
snch participa- 
tion not an ab- 
solute pre- 
sumption of 
partnership. 



IV. Shares of Profit and Loss. — This article declares 
how the partners are to be interested in the profit and 
loss arising from the copartnership transactions. In the 
absence of contrary evidence, partners are entitled to 
have the profits divided according to the amount of 
stock they each put into the business, and they are 
bound to bear the losses in the same proportion, Ersk. 
3, 3, 19: and see Oeddea, 2 Bligh, 270; Aitchison, 4 R. 
899. If there is no deed of copartnery, the rule is that 
the proportional interest of each partner is a question 
of fact, CampbelVa Trustees, 5 W. and S. 161 ; Aberdeen 
Town and County Bank, 22 D. 44. Right to participate 
in profits is an essential element in partnership ; but a mere 
right to participate in them does not amount to an absolute 
presumption of partnership as against the party having the 
right. When a person is entitled in virtue of an agree- 
ment to receive a share of the profits, the substance, and 
not the form, of the transaction is looked at in determining 
whether, quoad third parties, he is or is not a partner in 
the business, Molhuo, March <t Co., L.R. 4, P.C. 419, and 
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remarks in Eaglesham & Co., 2 R. 960. See also Geddes, 
8upra. In Mollwo, March <k Co., British merchants had 
transactions with a Hindoo rajah, who, in respect of 
money advanced and to be advanced by him to the mer- 
chants, had, by written agreement, the right to control 
their business in several particulars, and to receive a 
commission of twenty per cent on the profits made by 
the firm, and twelve per cent, on all cash advances 
which had been or might be made by him to the firm. 
To secure to the rajah the amount of his advances, 
the firm executed in his favour a mortgage over tea 
plantations, and thereupon he discharged his right to 
commission and interest under the agreement. Neither 
did the rajah interfere with the conduct of the business 
so as to make him an ostensible partner of the firm, nor 
did he ever receive any proceeds of the business. The 
Court held that by their arrangements the parties did not 
intend to create a partnership, and that their true relation 
to each other under the agreement was that of creditors 
and debtors. Sir Montague Smith, in giving the judg- 
ment of the Court, said : — " It appears to be now estab- 
lished, that although a right to participate in the profits 
of a trade is a strong test of partnership, and that there 
may be cases where, from such perception alone, it may 
as a presumption, not of law, but of fact^ be inferred ; yet 
that, whether that intention does or does not exist, must 
depend on the real intention and contract of the parties." 
See also Cox, 8 Clark's H.L. Ca. 268 ; Pooley, 5 Ch. D. 
458 ; Stott, 5 R. 1104 ; Edmonds, L.R. 1 Q.B. 97. 
By 28 and 29 Vict. c. 86, entitled "An Act to amend ProviaionB ©f 

^ 28 and 29 Vict. 

the Law of Partnership," it is provided — (1) that thee 86 :~ 
advance of money by way of loan to a person (the Ji^J^]^^®'^y,y°* 
word "person'' includes a partnership firm, a joiiit-stock J^JJ^^'JJJ^ 
company, and a corporation, § 6), engaged or about to ^^f^y^hare 
engage in any trade or undertaking upon a contract in of profits, 
writing with such person that the lender shall receive a 
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rate of interest varying with the profits, or shall receive a 
share of the profits arising from carrying on such trade or 
undertaking, shall not, of itself, constitute the lender a 
partner with the person or the persons carrying on such 
trade or undertaking, or render him responsible as such, 

(2) Remuneia- § 1 ; (2) that uo coutract for the remuneration of a ser- 
Sc^by^flte vant or agent of any person engaged in any trade or 
^tm^^en. Undertaking by a share of the profits of such trade or 

undertaking, shall, of itself, render such servant or agent 
responsible as a partner therein, or give him the rights 

(3) Certain of a partner, § 2 ; (3) that no person, being the widow or 
to be deemed child of the deceased partner of a trader, and receiving by 
^ "^ way of annuity a portion of the profits made by such 

trader in his business, shall, by reason only of such receipt, 
be deemed to be a partner of, or be subject to, any lia- 

(4) Receipt of bilitios incurred by such trader, § 3 ; and (4) that no person 
not to make receiving by way of annuity or otherwise a portion of the 
goodwill a profits of any business, in consideration of the sale by him 
T^^^^' of the good-will of such business, shall, by reason only of 

such receipt, be deemed to be a partner of, or be subject 
to the liabilities of, the person carrying on such business, 

(5) In oaae of § 4 ; but (5) that in the event of such trader being adjudged 
&c., lender' a bankrupt, or taking the benefit of any Act for the relief 
rank with of insolvent debtors, or entering into an arrangement to 
o^ er cr i - ^^^ j^j^ creditors less than twenty shillings in the pound, 

or dying in insolvent circimistances, the lender of any such 
loan shall not be entitled to recover any portion of his prin- 
cipal, or of the profits or interest payable in respect of such 
loan, and that any such vendor of a good-will shall not be 
entitled to recover any such profits until the claims of the 
other creditors of the trader for valuable consideration 
in money or money's worth have been satisfied, § 5. A 
Inter 9oeio8, partner may stipulate with his copartners that he is to 

a partner may -^ •' ■■• ^ ^ 

not be liable be liable for none of the losses of the business, or that 
his liabilities are to be restricted to a fixed sum, but such 
a stipulation does not affect his responsibility in a ques- 
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tion with company - creditors, Dcmglas, Heron & Co., 
M. 14,605. 

V. Subscription op Company Firm. — ^In this article v. subwrfp- 
it is stated that the partners are each to have the power puiy firm. 
of signing writings relating to the copartnership. At 
common law each partner is prcspoaitvs negotiis societatis, Each partner 
and his acts for the company, even though fraudu- l!^oei{««oc?- 
lent, if they are within the company's line of business. "^ 
bind the company; and if a partner does an act which 

is not in the line of the company's business, but which 
is adopted by the company, the company is barred 
personcdi easceptione from objecting to it The contract 
may prohibit a partner from doing certain acts which are 
in the line of the company's business, but the prohibition, 
if unknown to a person, will not affect him in a question 
with the company. Bell's Prin. § 354, 355. 

VI. Partners to give their Time to the Business, vi. Partners 
— In this article it is often stipulated that the partners tii^^to thT 
shall not be interested directly or indirectly in any other ^*^®^ 
trade or business. In the absence of a stipulation to the Apart from 
contrary, a partner is bound to give his services to the com- ^lEtn^^u not 
pany without remuneratioa *' No partner has a right mnneration'for 
to recompense. It is his duty to give his best exer-'®*^^' 
tions to promote the prosperity of the company, and if 

he wishes remuneration, he must make it the subject 
of special stipulation," per Lord Neaves in Anderson, 
8 Macph. 157. See also Duncan, 9 S. 398 ; Pender, 2 
Macph. 1428. In the case of MacCredie's Trustees, 24 
S.L.R. 114, it was contended by the surviving partners of a 
firm that they were entitled to an allowance as compensa- 
tion in respect that a deceased partner had not attended 
to the firm's business for a portion of the partnership ; but 
Lord Fraser held that their claim could not be allowed, and 
that they ought to have sought a remedy by dissolution of 
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the partnership when it became evident that the deceased 
Partner bound partner could not perform his duties. A partner is bound 
cate any bene- to communicato to his Copartners any benefits he may 
pmiy. ^™' secure to himself in the line of the company business, 
Pender, 2 MacpL 1428; Feaihentonkaugh, 17 Vesey, 
298 ; M'Niven, 7 Macph. 181 ; but see CaaseUsy supra. 
In M'Niven two partners carried on business as a com- 
pany under a contract One of the partners, without 
notice to his copartner, and before the expiry of the con- 
tract, obtained a lease of the premises in which the com- 
pany carried on business. On the termination of the 
partnership, he carried on business in the premises ; and 
he was held bound to communicate a share of the profits 
of his business to his former copartner. " It appears to 
me," said the Lord Justice-Clerk Fatten, " perfectly plain 
that a partner, and especially a managing partner, who 
goes to the landlord, and, behind the back of his partner, 
obtains from the landlord a new lease of the partnership 
premises, is not entitled to retain the profits of that lease 
for himself." 



vn. BookB to VIL Books to be reoularly Kept and Balanced. — 

kentand '^ Of this article nothing need be said. 

baunoed. 

vm. srantto VIII. Sums to be Drawn out by the Partners. — 
by the part- This article provides how much each partner is to be 
"*^ entitled to draw out of the business per annum. A 

partner who draws more than his own share of the profit 
becomes a debtor to the company ; but he is inter sodas 
a creditor of it if he either advances money beyond his 
share of the stock, or allows his share of the profit, &c., to 
remain in the business, Bell's Prin. 371 (1). 

IX. Unlets lo IX. ShARE OF DECEASED, BANKRUPT, OR INSOLVENT 

■hwSof Partner to vest in Copartners. — Sometimes it is 
banknipt»or Stipulated that if a partner dies, or becomes either 
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bankrupt or insolyent, his interest in the copartnership insolvent part- 
will vest ipso facto in his copartners, to the exclusion of vest in copart- 
his representatives and creditors. If there is no such representatives 
stipulation, the representatives or creditors can claim the ^^ creditors, 
interest of the partner. 

X. Representatives and Creditors of Deceased, x. Representa- 
Bankrupt, or Insolvent Partner to be paid out. — creditors of 
In this article the terms on which the representatives mpt, or Insoi- 
of a deceased partner, or the creditors of a bankrupt or J^^ o^t 
insolvent partner are to be paid out are stated. These 

terms generally refer to the balance-sheet of the com- 
pany. 

XI. Copartnership to continue till dissolved. — xl copart- 

rm 1 . 1 • 1 1 1 • 'Ti nership to be 

There may be a stipulation that the copartnership will not continued tui 
be held as dissolved at the period specified in the con- 
tract unless previous notice is given by a partner wishing to 
have it dissolved. If, after the expiry of the term specified After expiry of 

^ - X 1 • xi • 'J period In con- 

in a contract of copartnership, the company is carried on tract, the com- 
as it was formerly, but without a new contract, the part- SSSedon as a 
nership is held to be a partnership-at-will on the old terms P*j^e"^P-»*" 
so far as they are applicable, Neilaon, 13 R. (H.L.) 50. In 
Neilson, a provision, in a contract of copartnery for seven 
years, that if, three months before the termination of the 
contract, the whole partners did not agree to carry on the 
business, then those desirous of retiring should be paid out 
by those electing to continue the business, was held not 
to apply to the partnership-at-will, which began at the 
end of the seven years. 

XII. Dissolution and Winding-up of the Copartner- xn. dissoIu- 

r»n . . -I .1 • . J' tion and wind- 

SHIP. — This article may contam the provisions regarding ing-np of the 
the mode of winding-up of the aflfairs of the copartner- 
ship on its dissolution. In Orrell, 21 D. 554, partners 
of a dissolved firm, with the view of winding-up the 
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affairs of the firm, nominated an accountant referee and 
arbiter between them, with power to call for the books 
of the company, and the Court held that the contract was 
one to have the balance ascertained by a referee of skill, 
which did not fall by the death of one of the partners. 
According to Professor Montgomerie Bell, the result will 
be the same if a clause appointing a professional arbi- 
ter for a like purpose is inserted in the contract of 
copartnery. Bell's Lectures on Conveyancing, vol. i. 399. 
After disMiu- In practice, such a clause is often inserted. After 
BubostBtfli dissolution, the copartnership continues to subsist until 

wound up. , , i x: 

It IS wound up, and the surviving partners may sue 
in name of the company and their own name, or 
simply in their own name and as surviving partners, 
for debts due to it, Douglas, Heron & Co., 3 Pat. 
App. 428 ; West of Scotland Malleable Iron Co., 17 D. 
Sumving 461; Nicoll, 5 R, 137. At common law, the surviv- 
Suct^^- ii^g partners, in case of dissolution by death of a 
^^' partner, have the right to wind up the company to 

the exclusion of the representatives of a deceased part- 
ner, Toung, 1 Macq. 385 ; West of Scotland Malleahle 
Iron Co., 17 D. 461 ; and see Barclay, 19 D. 488 ; 
and when one of two partners had died in the 
course of the winding-up of a company after a dis- 
solution by agreement, the survivor was held entitled 
to sue in his own name for partnership debts, NicoU, 
Judicial factor, supra. On cause shewn against the surviving partners, 
pointe<Cto the Court will appoint a judicial factor to wind up 
^^ up com- ^^^ company, see Drysdale, 4 D. 1061; Bell, 19 D. 

704 ; Young, 1 Macq. 385 ; Russell, 2 R 93. In 
Russell, a partnership was dissolved by the marriage of 
a female partner, who applied to the Court to appoint a 
judicial factor with power to wind up the company. The 
Court refused the application on the ground that the mere 
dissolution of a company is not a sufficient reason for 
superseding the partners in the winding-up of its affairs. 
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Nor will the Court appoint a judicial factor to settle ques- 
tions of accounting between the partners of a dissolved 
company, Oaw, 4 R 928. No dissolution can take place Dissolution 

. I* 1 i* 1 does not dis- 

among the partners so as to discharge any one of them, charge part- 
or his representatives, from responsibility incurred to third responsibility 
parties prior to the dissolution. The dissolution of a firm fo, prior^acter 
requires to be notified to customers and to the public at How dissoiu- 

* ^ tion notified. 

large, unless the dissolution takes place by death or by 
sequestration, which, being public events, require no 
notice, Oswald' a Trustees, 6 R 461 ; 2 Bell's Com. 529, 
530. When a company is dissolved, not by the death 
or the sequestration of a disclosed or latent partner, 
notice requires to be given to the customers of the 
company *' either by letter ; or by personal communi- 
cation ; or by change of the firm, or of the name in 
the notes and cheques of a banking-house ; or by 
evidence of a newspaper advertisement having been 
actually read by the party ; " and to the public, in order 
to prevent possible credit, by ''Gazette and newspaper 
advertisements, accompanied with all reasonable means 
taken in the particular circumstances to publish the disso- 
lution," Bell's Prin. §§ 384, 385 ; 2 Bell's Com. 530. 
Private knowledge of the retirement of a partner is 
sufficient in a question with third parties having such 
knowledge to free him from obligations contracted sub- 
sequent to his retirement, Aytoun, 6 D. 1409. In 
the case of Mann, 6 R 1078, it was held that the 
notice of retirement of a latent partner from a firm need 
not be given by himself or in his name, but may be con- 
tained in an announcement by the remaining partner that 
he is to continue the business with a new partner. When Howpartner- 
a company is dissolved, the rule, in the absence of other dispoMd^^?^ 
agreement, is, that the partnership property which is ^ ^^ 
incapable of division must be sold by public sale. Bell's 
Prin. § 379. 
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XIII. Nomina- XIII. NOMINATION OF Arbitebs. — ^The parties often 
ten. nominate an arbiter to settle differences in matters relating 

to the copartnership. The arbiter, in such cases, must be 
named ; a reference to arbiters not named or to the holder 
of an office for the time is not binding, BvA^nan, M. 
14,593. See also chapter on Submissions, p. 233. 

XIV. PenAity XIV. PENALTY CLAUSE. — The parties, in a formal con- 

tract, often bind themselves to perform the articles thereof 
under a penalty. The penalty is held to cover, but not 
to assess, the damage caused by the failure to implement 
the contract, Craig, 1 Macph. 1020 ; and the payment of 
a stipulated penalty, unless when it is expressly declared 
to be alternative, will not discharge the obligation to 
perform a contract, Oold, 8 Macph. 1006. 

XV. Content XV. CONSENT TO REGISTRATION. — ^This clause is a con- 

' sent to registration for preservation and execution of the 
contract and relative documents. 



XVI. Testing. XVI. TESTING -CLAUSE. — This clauso is in the usual 

claase. 

form. 



Joint-Stock companies, under Companies 

ACT, 1862, AS Amended. 

Number of "^^ already stated (see p. 194), any seven or more per- 

joSatHitcKjk^ sons associated for any lawful purpose can form an incor- 
company. porated Company, and no company, consisting of more than 
ten persons, for the purpose of banking, and no company, 
consisting of more than twenty persons, for the purpose of 
carrying on any other business, the object of which is gain 
by the company, or the individual partners, can be formed 
since the commencement of the Companies Act, 1862, 
unless they are registered under the Act, or are formed 
in pursuance of some other Act of Parliament, or of 
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letters patent, Companies Act, 1862 (25 and 26 Vict 
c. 89), §§ 4, 6. 

An incorporated company under the Companies Act, Joint-stock 
1862, may be one with or without limited liability, § 6. be with or 
The liability of the members of a company under the Act, limited lia- 
may, according to the memorandum of association, be ^ ^' 
limited — (1) either to the amount, if any, unpaid on 
the shares respectively held by them ; (2) or to such 
amount as the members may respectively undertake by 
the memorandum of association to contribute to the 
assets of the company, in the event of its being wound 

up, § 7. 

Like a private company, a joint-stock company under Points of 
the Companies Act, 1862, has a legal personfia, § 18, and difference 

, _ « between r 

the shares of a member or partner in either kind of joint-stock 

,- o**^-rfci • e company and 

company is moveable estate, § 22. But these pomts of ordinary 
difference between a joint-stock company under the Act^*^°*^"^* 
and a private company may be noted : — 

(1.) A joint-stock company must be registered, and 
have a registered oflSce, §§17, 39 ; a private 
company requires no registration, and no regis- 
tered o£Gice. 
(2.) A joint-stock company can sue and be sued in its 
own name ; a private company can only sue or 
be sued, socio nomine, when its name is social 
as opposed to descriptive. 
(3.) The liability of the members of a joint-stock com- 
pany to creditors may be limited or unlimited, 
§§ 6, 7 ; the liability of the partners of an 
ordinary company to creditors is always 
unlimited. 
(4.) The shares of the members of a joint-stock 
company are assignable to the effect of making 
the assignee a member of the company; the 
shares of the partner of a private company are 
not, without consent of his co-partners, assign- 
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able to the effect of making the assignee a 
partner of the firm. 

(5.) A member of a joint-stock company has no power 
to bind the company, unless he is authorised by 
the company to do so ; each partner of an 
ordinaiy company is proBpoaUua negotiia aocte" 
tatis, 

(6.) A joint-stock company can hold land, § 18 ; an 
ordinary company has no power to do so 
Bodo nomine. 

(7.) A joint-stock company must have seven or more 
members, § 6 ; an ordinary company may 
consist of two or more partners. 

(8.) A joint-stock company is always wound up 
through a liquidator, § 74, et aeq, ; an ordinary 
company is wound up, as a rule, by its survir- 
ing partners. 

(9.) A debt constituted against a joint-stock company 
does not warrant diligence against the private 
estates of members of it, the only way in which 
creditors can reach such estates being by insist- 
ing on the winding up of the company through 
a liquidator; a debt constituted against an 
ordinary company warrants diligence against 
the private estates of the partners of it. 
(10.) The past members of a joint-stock company are 
not liable to contribute to the assets of the 
company in respect of any debt or liability 
of the company if they have ceased to be 
members for a period of one year or upwards, 
prior to the commencement of the winding 
up of the company, § 38 (1); those who 
have been partners of an ordinary com- 
pany remain liable in solidwm to the credi- 
tors of the company until their debts are 
satisfied. 
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Some remarks may now be made on : — 
I. The Constitution and Incorporation of Com- 
panies AND Associations; 
II. The Register of Members; the Transfer of 
Shares ; and the Liability of Members of 
Companies and Associations ; 

III. The Management and Administration of Com- 

panies AND Associations ; and 

IV. The Winding-up of Companies and Associations ; 
under the Companies Act, 1862, as amended by subse- 
quent Acts. The subsequent Acts are : — Companies Act, 
1867 (30 and 31 Vict. c. 131); Joint-Stock Companies 
Arrangement Act, 1870 (33 and 34 Vict. c. 104) ; 
Companies Act, 1877 (40 and 41 Vict. c. 26) ; Companies 
Act, 1879 (42 and 43 Vict. c. 76) ; Companies Act, 1880 
(43 Vict. c. 19) ; Companies Act, 1883 (46 and 47 Vict, 
c. 28) ; Companies Act, 1886 (49 Vict. c. 23). 



I. Constitution and Incorporation of Companies and i. conBtitution 
Associations under the Companies Act, 1862. tion^^om-™ 

panies and 

The constitution of an incorporated company is con- JJIJ^der^thT^ 
tained in the Memorandum of Association and the Articles ^^^^2 * 
of Association. 

The Act provides that '* any seven or more persons Any seven per- 

sons associ' 

associated for any lawful purpose may, by subscribing ated'for a law- 
their names to a memorandum of association, and other- can^orm an 
wise complying with the requisitions of this Act in respect ^mpSn^ 
of registration, form an incorporated company with or 
without limited liability/' § 6. 

In the case of a company, the liability of which is Memorandum 
limited by shares, the memorandum of association must iimitedby 
contain the following particulars : — 

(I.) The name of the proposed company, with the addition uf the word 
" limited " as the last word in such name : 
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(2.) The part of the United Kingdom, whether England, Scotbuid, or 
Ireland, in which the registered office of the company is pro- 
posed to be situate : 
(3.) The objects for which the proposed company is to be estab- 
lished : 
(4.) A declaration that the liability of the members is limited : 
(5.) The amount of capital with which the company proposes to be 

registered divided into .shares of a certain fixed amount : 
Subject to the following regulations : — 
(1.) That no subscriber shall take less than one share : 
(2.) That each subHcriber of the memorandum of association shall 
write opposite to his name the number of shares he takes, § 8. 

Memorandum The memorandum of association of a company limited 
5imiteJ b/ by guarantee must contain the following particulars : — 

{guarantee. 

(1.) The name of the proposed company, with the addition of the word 
^^ limited " as the last word in such name : 

(2.) The part of the United Kingdom, whether England, Scotland, or 
Ireland, in which the registered office of the company is pro- 
posed to be situate : 

(3.) The objects for which the proposed company is to be estab- 
liRhed : 

(4.) A declaration that each member undertakes to contribute to the 
assets of the company, in the event of the same being wound 
up, during the time that he is a member, or within one year 
afterwards, for payment of the debts and liabilities of the com- 
pany contracted before the time at which he ceases to be a 
member, and of the costs, chai'ges, and expenses of winding 
up the company, and for the adjustment of the rights of the 
contributories amongst themselves, such amount as may be 
recjuired, not exceeding a specified amount, § 9. 

In a company limited by guarantee, and having a 
capital divided into shares, each subscriber must take one 
share at least, and write opposite to his name in the 
memorandum the number of shares he takes, § 14. 

The memorandum of association of an unlimited com- 
pany must contain the following particulars : — 



Memorandum 
of association 
of company 
unlimited. 



(1.) The name of the proposed company : 

(2.) The part of the United Kingdom, whether England, Scotland, or 
Ireland, in which the registered office of the company is pro- 
posed to be situate : 

(3.) The objects for which the proposed company is to be estab- 
lished, § 10. 
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In a company unlimited, and having a capital divided 
into shares, each subscriber must take one share at 
least, and write opposite to his name in the memorandum 
the number of shares he takes, § 14. 

The memorandum of association requires the same Memorandum 

, requires to be 

stamp as if It were a deed (^.6., a lOs. stamp), and must be stamped, sub- 

scribed &ud 

signed by each subscriber in the presence of at least one attested, 
witness, who attests it, § 11. Any company limited by Power of com- 
shares, if authorised to do so by its regulations as originally hv shares to 
framed, or as altered by special resolution, may so far audum of asso- 

j«i» .1 !•,• • ., 1 i» • •• ciation under 

modify the conditions in its memorandum of association, as companies 
— (1) to increase its capital by the issue of new shares 1^7) and ' 
of such amount as it thinks expedient; (2) to consoli-^^^' 
date and divide its capital into shares of larger amount 
than its existing shares ; (3) to convert its paid-up 
shares into stock. Companies Act, 1862, § 12; (4) to 
reduce its capital, whether paid-up or not. Companies 
Act, 1867, § 9, and Companies Act, 1877, § 3; 
or (5) to divide its capital, or any part thereof, into 
shares of smaller amount. Companies Act, 1867, § 21. 
Any company under the Companies Act, 1862, by special Power of com- 
resolution of the company and with the written approval change name. 
of the Board of Trade, may change its name without 
affecting any rights or obligations of the company, § 13. 
The memorandum of association fixes the objects of the 
company ; and any contract made by the directors about Any act uut- 
a matter outside the memorandum is ultra vires both of memorandum 
the directors and the company, and is not binding on the S the directors 
company, nor can it be ratified by the shareholders so as ^^'^ company, 
to making it binding on the company, Ashbury CarHage 
Company, L.R., 9 Ex. 224; 7 L.R., H.L. 663. But if Ambiguous 

- T . 1 . . 11 memorandum 

the memorandum is ambiguous, it can be construed by can be con- 
aid of the articles of association, Anderson, 7 L.R., CD. articles. 
99. Any part of the articles of association ii^consistent ^"I^^J^^^JJJ 
with the memorandum is invalid. Guinness, 22 L.R., w^ttmemoran- 

' ' ' dum, mvalid. 

CD. 349. 
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Articles of The articles of association prescribe sucli regulations for 

the company as the subscribers to the memorandum deem 
expedient. They generally deal with shares and calls on 
shares ; the transfer and forfeiture of shares ; the general 
meetings of the company ; the votes of members ; the 
election, the powers, the qualification, the rotation, and 
the proceedings of directors ; dividends, accounts, audits, 
and notices. In the case of a company, whether 
limited by guarantee or unlimited, which has a capital 
divided into shares, the articles must state the amount of 
capital with which the company proposes to be registered ; 
and in the case of a company, whether limited by guar- 
antee or unlimited, which has not a capital divided into 
shares, they must state the number of members with which 
the company proposes to be registered, Companies Act, 
1862, § 14. A company limited by shares does not 
require, in addition to the memorandum, to have 
articles of association. If the memorandum of associa- 
tion of a company, limited by shares, is not accom- 
panied by articles of association, the regulations con- 
tained in the table marked A in the first schedule to 
the Act are deemed to be the regulations of the com- 
pany. Articles for a company limited by shares are, 
however, required when its regulations are different from 
those contained in the table ; but even when there are 
articles for such a company, the regulations contained in 
the table, in so far as the articles do not exclude or modifv 
them, are deemed to be the regulations of the company, 
§ 15. All articles of association must — (1) be expressed 
in separate paragraphs, numbered arithmetically ; (2) be 
signed, in the presence of at least one attesting witness, 
by the subscribers to the members of association ; (3) bear 
the same stamp as if they were contained in a deed ({.e., 
a 10s. stamp) ; and (4) they may adopt all or any of the 
provisions contained in the table marked A in the first 
schedule to the Act, §§ 14, IG. 
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At a general meeting, and by special resolution, any AiterationB on 
company may, firom time to time, alter all or any of the dation. 
regulations of the company contained in the articles of 
association, or in the table marked A in the first schedule 
of the Act, where such table is applicable to the company, 
or make new regulations to the exclusion of or in addition 
to all or any of the regulations of the company, §§ 50, 51. 

For the incorporation of the company, it is necessary to Registration of 

'- . . - memorandum 

register the memorandum of association. In the case of a and artioies of 

. assoeiation. 

company limited by guarantee, or unlimited, articles of 
association must be registered, along with the memo- 
randum ; but in the case of a company limited by shares 
the registration of the memorandum is sufficient, if the 
regulations of the company are to be those contained in 
the table marked A of the Act, in which case no separate 
articles are necessary. On registration of the memorandum certificate of 

/. . ^. 1 p ^1 ^« 1 i» • i- • incorporation, 

of association and of the articles of association, m cases 
where the latter are required, the registrar certifies that the 
company is incorporated, and, in the case of a limited com- 
pany, that the company is limited. Thereupon the sub- Effect of cer- 

•i_ r xT_ J ^ • i.' 1 •j.T_ tified registra- 

scribers of the memorandum of association, along with tion. 
such other persons as may from time to time become 
members of the company, are a body corporate by the 
name contained in the memorandum of association, capable 
forthwith of exercising all the functions of an incorporated 
company, and having perpetual succession and a common 
seal, with power to hold lands, but with liability on the 
part of the members to contribute to the assets of the 
company in the event of it being wound up, § 18. No Prohibition 
company, however, formed for the purpose of promoting combes 
art, science, religion, charity, or any other like object, not 
involving the acquisition of gain by the company or by 
the individual members of it, can, without the sanction 
of the Board of Trade, hold more than two acres of land, 
§21. 
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ProspectujB, Before proceeding further it may be well to notice the 

dates anS*^* ^ subject of a prospcctus of a company, and notice inviting 

parti^B to anv pcrsons to subscribe for shares in a joint-stock company. 

prS)Vto*U8ue* Evcry prospectus and every such notice must specify — (1) 

of^prospectuB, ^j^^ dates, and (2) the names of the parties to any contract 

entered into by the company, or by the promoters, directors, 

or trustees thereof, before the issue of the prospectus or 

notice, whether subject to adoption by the directors or the 

company, or otherwise. Every prospectus or notice not 

giving this information is deemed fraudulent on the part 

of the promoters, directors, and officers of the company 

knowingly using the same as regards any person taking 

shares in the company on the faith of such prospectus, 

unless he has notice of such contract. Companies Act, 

1867, § 38. See Twycroas, 2 L.R., C.P. Div. 469. 



II. The Register of Members ; the Transfer of Shares 
AND the Liability of Members of Companies 
AND Associations. 

Regiaterof After registration, the Act requires every company to 

mem re. ^^ep^ under a penalty, a register of its members. In the 

register the following particulars are entered: — 

(1.) The names and addresses, and the occupations, if any, of the 
members of the company, with the addition, in the case of a 
company having a capital divided into shares, of a statement 
of the shares held by each member, distinguishing each share 
by its number : And of the amount paid or agreed to be con- 
sidered as paid on the shares of each member : 

(2.) The date at which the name of any person was entered in the 
register as a member : 

(3.) The date at which any person ceased to be a member, § 25. 

Who are mem- The names of the subscribers of the memorandum of asso- 

bers of the , 

company? ciatiou are entered as members on the register, and every 
other person who has agreed to become a member, and 
whose name is entered on the register, is deemed to be a 

Rectification member of the company, 8 23. The register is only 

of register. * 
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primd facie, not coQclusive, evidence of membership ; and 
if a name is omitted from it, or is wrongly added to it, the 
aggrieved person may apply to the Court for rectification, 
whether the company is in liquidation or not, §§ 35, 37. 
See Macdonald, 6 R 621 ; Mylea, 6 R. 718 ; Hi/we, 6 R 
1194 ; Stenhovse, 7 R. 102. When a shareholder has 
been induced by fraud on the part of the directors or 
officers of a company to take shares, and has been 
registered as the holder thereof, he can get his name 
removed from the register ; but he must take legal steps 
to rescind the contract before the declared insolvency or 
the commencement of the liquidation of the company, 
Tennentf 6 R (H.L.) 69. The common mode in which AppUcation 

and allotment 

persons agree to become members of a company is by of shares, 
signing an application for shares, making, it may be, a 
deposit, and transmitting the application to the secretary 
of the company. The offer to take shares, or the allot- 
ment of them, may contain a condition, the implement of 
which is necessary to make one a member of the company. 
Thus, a letter of allotment by the directors contained a 
provision that, in the event of certain mines not being 
bought, the money paid by applicants for shares would be 
returned. The mines were not purchased, and the money 
was accordingly returned. Thereafter the official liquida- 
tor of the company tried to make those to whom the 
money was returned liable as contributories ; but the 
Court held that the letter of allotment contained a sus- 
pensive condition, which did not render the allottees 
shareholders until it was purified. Liquidator of the Con- 
solidated Copper Co. of Canada, 5 R. 393. In connection Manner iu 
with letters of allotment, the provision of section 25 of the are to be issued 
Companies Act, 1867, is important. The section provides*" 
that " Every share in any company shall be deemed and 
taken to have been issued and to be held subject to the 
payment of the whole amoimt thereof in cash, unless the 
same shall have been otherwise determined by a contract 
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Transfer of 
iihareB. 



Tranuninion 
to executor. 



TraoAfer by 
executors. 



duly made in writing, and filed with the r^fistrar of joint- 
stock companies at or before the issue of such shares." In 
the case of Pagin and GiU, 6 L.R., CD. 681, the pro- 
prietor of a newspaper agreed to advertise for a company in 
consideration of paid-up shares in the company. The adver- 
tising was done, and the paid-up shares were allotted to 
the newspaper proprietor. On the liquidation of the com- 
pany, the proprietor was found liable in payment of the 
full nominal amount of the shares allotted to him, in 
respect of the absence of a registered contract in terms 
of section 25 of the Companies Act, 1867. See also 
White, 12 L.B., CD. 511. But this section does not pre- 
vent a shareholder from paying to the company at once the 
full nominal value of his shares, nor does it render a share- 
holder or a transferee of a holder of shares liable for any 
unpaid portion of shares which a company has issued, 
and represented as fully paid-up when they are not so 
in reality, Waterkouse, 8 Macph. (H.L.) 88. 

The articles of association generally provide a form of 
Jxansfer of shares. The transfer is signed by transferer and 
transferee, and it can be registered at the request of either. 
Companies Act, 1867, § 26. On the death of a share- 
holder, his executor can be put on the register in his place 
on production of his title. An executor, however, often 
does not wish to appear on the register, and thereby to inciu: 
the responsibilities of a shareholder. Notwithstanding the 
fact that his name is not on the register, an executor can 
execute a transfer of a share or other interest of a deceased 
shareholder, and the transfer is of the same validity as if he 
had been a member at the time of the execution of the 
instrument of transfer, Companies Act, 1862, § 24. If the 
names of executors are put, at the request — e.gr., of a law- 
agent, on the register without their consent, they can 
have them removed unless they are barred personali 
eocceptione from having this done, Buchan, 6 R. (H.L.), 
44; Ker, 6 R. (H.L.), 52; WishaH, 6 R 1341; 



THE REGISTER OF MEMBERS, ETC. 217 

GHXe&piey 6 B. 813. The Act, § 30, provides that Entty of trusts 
no notice of any trust, expressed, implied, or con- ^^ '^^ 
structive, can be entered on the register, in the case 
of companies under the Act, and registered in England or 
Ireland. Notice of trusts may appear in the case of Scotch Liabmty of 

trustees. 

companies ; but the trustees are personally liable as share- 
holders, Lumsden, 3 Macph. (H.L.), 89 ; Muir, 6 R 
(H.L.), 21. They are liable in solidnim for the obligations 
effeiring to the shares, but they have a right of relief 
against the trust-estate if they are authorised to hold 
shares in such a company. Thus, in the case of Brownlie, 
6 B. 1233, trustees held for thirteen years after the 
truster^s death stock belonging to him in a joint-stock 
banking company with unlimited liability, and the Court 
held that, as they had no power under the trust- 
deed or imder statute or at common law to retain the 
shares, it was the duty of the trustees to have sold 
the stock within a reasonable time after the truster's 
death, and that they were not entitled to apply the 
trust-estate in payment of calls made by the liquidator of 
the company. Compare Cuningham, 6 B. 1333. Trus- 
tees, with a right of relief, are entitled to demand repay- 
ment from beneficiaries of sums paid to them from the trust- 
funds, on the ground that these funds were primarily liable 
to meet debts of the trust, Taylor, L.R, 10 Eq. 477 ; 
Jervia, L.B., 18 Eq. 18. Whether or not trustees have 
relief against the trust-estate for calls, they have relief 
inter se; they are bound inter se to share the liability 
equally. The liability of trustees may cease either by the 
transfer of the shares held by them, or by death or resig- 
nation. If one of several trustees dies, the survivors are 
the sole trustees, and the estate of the deceased trustee is 
not liable for obligations incurred after his death, Oswald's 
Trustees, 6 B. 461. But if there is only one trustee, his 
estate remains liable for the obligations attaching to the 
shares held by him until his name is removed from the 
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register. Low's Executors y G R 830. Resignation of a 
trustee, intimated to the company, will also relieve him of 
liability quoad the future, but resignation must to have 
this effect be prior to the declared insolvency of the com- 
pany, Mitchdl, 6 R (H.L.), 60 ; Shaw, 6 R 332. 
Liability of On the winding up of a company, every present and past 

piust members member is liable to contribute to the assets of the com- 
com ny. p^^^y ^ j^ amouut Sufficient for payment of the debts and 
liabilities of it, and the costs, charges, and expenses of the 
winding up, and for the payment of such sums as may be 
required for the adjustment of the rights of the contribu- 
tories among themselves, under the following qualifica- 
tions : — 

(1.) No past member shall be liable to contribute to the assets of tlie 
company if he has ceased to be a member for a period of one 
year or upwards prior to the commencement of the winding 
up : 

(2.) No past member shall be liable to contribute in respect of any 
debt or liability of the company contracted after the time at 
which he ceased to be a member : 

(3.) No past member shall be liable to contribute to the assets of the 
company unless it appears to the Court that the existing mem- 
bers are unable to satisfy the contributions required to be made 
by them in pursuance of this Act : 

(4.) In the case of a company limited by shares, no contribution shall 
be required from any member exceeding the amount, if any, 
unpaid on the shares in respect of which he is liable as a present 
or past member : 

(6.) In the case of a company limited by guarantee, no contribution 
shall be required from any member exceeding the amount of 
the undertaking entered into on his behalf by the memorandum 
of association : 

(6.) Nothing in this Act contained shall invalidate any provision con- 
tained in any policy of insurance or other contract whereby the 
liability of individual members upon any such policy or con- 
tract is restricted, or whereby the funds of the company are 
alone made liable in respect of such policy or contract : 

(7.) No sum due to any member of a company, in his character of a 
member, by way of dividends, profits, or otherwise, shall be 
deemed to be a debt of the company, payable to such member 
in a case of competition between himself and any other creditor 
not being a member of the company ; but any such sum may 
be taken into account, for the purposes of the final adjustment 
of the rights of the contributories amongst themselves*, § 38. 
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The Companies Act, 1867, enacts that where, after its Compimy may 
commencement (1st September, 1867), a company is with unlimited 
formed as a limited company, the liability of the ^ 
directors, or the managers, or the managing directors, 
may, if so provided by the memorandum of associa- 
tion, be unlimited, § 4, and that existing limited com- 
panies may, by special resolution, make the liability of 
directors unlimited, § 8. The extent of contribu- 
tion, in a winding up, of directors or managers, past 
and present, whose liability is unlimited in terms 
of this Act, is set forth in section 5. It has also to Prohibition 
be observed that if any company under the Companies f^^^JlJ b^mess 
Act, 1862, carries on business when the number of its«tv™m-'" 
members is less than seven for a period of six months uabmty of 
after the number has been so reduced, every person ™""^^^- 
who is a member during the time that it so carries on 
business after such period of six months, and is cog- 
nisant of the fact that it is so carrying on business with 
fewer than seven members, is severally liable for the pay- 
ment of the whole debts of the company contracted during 
such time, and may be sued alone for such debts, § 48. 
It may also be noted that members of a bank registered 
as a limited company, are not entitled to limited liability 
in respect of its notes issued. Companies Act, 1879, § G, 
repealing section 182 of the Companies Act, 1862. 



TIL Management and Administration of Companjes 

AND Associations. 

Every company under the Act must have a registered Registered 

office 

office, Companies Act, 1862, § 39, notice of the situation of 
which must be given to the registrar, and recorded by him, 
§ 40. Every limited company must display its name on Name of 

/v» t •'i*i«j • I* limited 

every omce or place m which it cames on busmess, engrave comiiany. 
its name on its seal, and mention its name in all notices, 
bills of exchange, invoices, &c., § 41. Every company must 
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also keep a register of all mortgages and charges specifi- 
cally affecting property of the company. In the register 
of mortgages must be entered a short description of the 
security, the amount of every charge created, and the 
names of the mortgagees or persons entitled thereto, 
§ 43. Joint-stock companies, like ordinary companies, 
have power at common law to borrow money if it is 
necessary to do so for the proper conduct of their business. 
Directors of joint-stock companies may accordingly have 
the power to borrow, unless it is taken from them by 
the regulations of the company as embodied in the articles 
of association. When a company has power at common 
law, or under its regulations, to borrow, the directors can 
grant bonds over heritable property, or convey, by assig- 
nation duly intimated, moveable effects in security. But a 
floating security over corporeal moveables, the possession 
of which is retained by the company, is not a good 
security by the law of Scotland, Clark, 9 R 1017, and 
see p. 170. A bill of exchange or promissory note, made, 
accepted, or indorsed in the name of a company, by a 
person acting under its authority, is deemed to be a 
bill or promissory note of the company, § 47. 

A general meeting of every company must be held 
once at the least in every year, § 49 ; and every company 
must, under a penalty, hold a general meeting within four 
months after its memorandum of association is registered, 
Companies Act, 18G7, § 39. It has already been stated 
that a company may alter its regulations by special 
resolution. A special resolution is one which — (1) is 
passed by a majority of not less than three-fourths of 
such members entitled to vote as may be present in per- 
son or by proxy (in cases where by the regulation of the 
company proxies are allowed) at any general meeting of 
which notice specifying the intention to propose the resolu- 
tion has been given ; and (2) is confirmed by a majority of 
such members at a subsequent general meeting held at an 
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interval of not less than fourteen days, nor more than one 
month, from the date of the meeting at which the resolu- 
tion was first passed, Companies Act, 18G2, § 51. In 
default of any regulations as to voting, each member has Voting, 
one vote, § 52. A copy of any special resolution requires, 
under penalties, to be printed and forwarded to the regis- 
trar, within fifteen days of its confirmation, and recorded 
by him, § 53. When articles of association have been 
registered, a copy of every special resolution for the time 
being in force has to be annexed to or embodied in every 
copy of the articles of association issued after the passing 
of the resolution, § 54. See also Companies Act, 1867, 
§ 8. Any company may, from time to time, by writing 
under its common seal, refer to arbitration, in accordance 
with the Eailway Companies Arbitration Act, 1859, any 
matter whatever in dispute between itself and any other 
company or person, § 72 ; and the provisions of that Act 
apply to arbitrations between companies under the Com- 
panies Act, 1862, and others, § 73. 

IV. Winding up of Companies and Associations. 

A company under the Act may be wound up — (1) by companies 
the Court through an official liquidator appointed by the up (i) by the 
Court, Companies Act, 1862, § 79 et aeq. ; (2) voluntarily, voluntarily; 
through a liquidator appointed by the company, §129^^ LdOT Hupe" ^ 
seq.; or (3) voluntarily, through a liquidator appointed by oourt.** ^ 
the company, but subject to the supervision of the Court, 
which may, if it sees fit, appoint any additional liquidator 
or liquidators, who are subject to the same obligations, and 
stand in the same position as if they had been appointed 
by the company, § 147 c^ seq. 

(1.) Wvrtding up by Court. — A company may be circumstancei 
wound up by the Court in the following circumstances : — wmiMmy may 

(I.) Whenever the company has passed a special resolution requir- by Court, 
ing the company to be wound up by the Court : 
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(2.) AVhenever the company does not commence its business within a 

year from its incorjioration, or suspends its business for the 

space of a whole year : 
(3.) Wlieuever the merabei's are reduced in number to less Uiau 

seven : 
(4.) Whenever the company is unable to pay its debts : 
(5.) AVhenever the Court is of opinion that it is just and equitable 

that the company should be wound up, § 79. 

When a com- A company is deemed unable to pay its debts when a 
unable to pay Creditor for a sum above £oO serves on the company, at 
its registered office, a demand for payment of the debt 
due to him, and the company fails within three weeks to 
satisfy his claim ; or when the indiiciai of a charge for 
payment on an extract decree, or an extract registered 
bond, or an extract registered protest have expired with- 
out payment being made ; or whenever it is proved to the 
satisfaction of the Court that the company is unable to 
pay its debts, § 80. See Cunninghame, 14 R 87; Com- 
iiiercial Bank of Scotland, 14 R. 147. It has been held 
that it is "just and equitable" that a company should be 
wound up when the object for which the company was 
floated has become practically impossible — e.g., from want 
of a title to a mine, Haven Oold A fining Co., L.R., 20 Ch. 
D., 151 ; German Date Coffee Co., 20 L.R., Ch. D. 169; 
iind see Suburban Hotel Co., 2 L.R, Ch. D. 737 ; Martin, 
7 R. 352; Anglo- American Brush Electric Light Corpora- 
tion, 9 R. 972. 
Application Any application to the Court for the winding up of a 

made by"**^ "^* company is made by petition, which may be presented to 
e?ther*divi8ion <^ither division of the Court of Session by the company, 
sLwVm^by ^^ ^Y ^^7 ^^^ ^^ morc creditor or creditors of the 
creditor, &c. eompany, or by all or any of these parties, together 
or separately, §§ 81, 82, or by a contributory, if the 
members are reduced in number to less than seven, or 
if the shares, in respect of which he is a contributory, 
or some of them, either were originally allotted to 
him, or have been held by him and registered in his 
name, for a period of at least six months during the 
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eighteen months previous to the commencement of the 
winding up, or have devolved on him through the death of 
a former holder, Companies Act, 1867, § 40. A winding oommence- 
up of a company by the Court is deemed to commence at winding up 
the time of the presentation of the petition, Companies ^ 
Act, 1862, § 84. When a company is being woimd up DispoBition 
by the Court, or subject to the supervision of the Court, mencement^f 
all dispositions of the property of the company, and every ig*^"^"^*"^ 
transfer of shares, or alterations in the status of the 
members made between the commencement of the wind- 
ing up and the order for winding up are void, imless the 
Court otherwise orders, § 153. For the purpose of con- Appointment 
<lucting the proceedings in a winding up, an official liquidator or 
liquidator or official liquidators is appointed by the *^™^ * "' 
Court, 8 92. An official liquidator has power, with the Powers of 

- , official liqui- 

sanction of the Court, to do the following things : — dators. 

To bring or defend any action, suit, or prosecution, or other legal 
proceeding, civil or criminal, in the name and on behalf of the 
company : 

To carry on the business of the company, so far as may be necessary 
for the beneficial winding up of the same : 

To sell the real and personal and heritable and moveable property, 
effects, and things in action of the company by public auction or 
private contract, with power to transfer the whole thereof to any 
person or company, or to sell the same in parcels : 

To do all acts and to execute, in the name and on behalf of the com- 
pany, all deeds, receipts, and other documents, and for that pur- 
pose to use, when necessary, the company's seal : 

To prove, rank, claim, and draw a dividend, in the matter of the 
bankruptcy or insolvency or sequestration of any contributory, 
for any balance against the estate of such contributory, and to 
take and receive dividends in respect of such balance, in the 
matter of bankniptcy or insolvency or sequestration, as a separ- 
ate debt due from such bankrupt or insolvent^ and rateably with 
the other separate creditors : 

To draw, accept, make, and indorse any bill of exchange or promis- 
sory note in the name and on behalf of the company, also to 
raise upon the security of the assets of the company from time 
to time any requisite sum or sums of money ; and the drawing, 
accepting, making, or indorsing of every such bill of exchange 
or promissory note as aforesaid on behalf of the company, shall 
have the same effect with i-espect to the liability of such company 
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as if 8uch bill or note had been drawn, accepted, made, or 
indorsed by or on behalf of such company in the couree of 
carrying on the business thereof : 

To take out, if necessary, in his official name, letters of administration 
to any deceased contributory, and to do in his official name any 
other act that may be necessary for obtaining payment of any 
monies due from a contributor}*^ or from his estate, and which 
act cannot be conveniently done in the name of the company ; 
and in all cases where he takes out letters of administration, or 
otherwise uses hin official name for obtaining payment of any 
monies due from a contributory, such monies shall for the pur- 
pose of enabling him to take out such letters or recover such 
monies, be deemed to be due to the official liquidator himself : 

To do and execute all such other things as may be necessary for 
winding up the affairs of the company and distributing its 
assets, § 95. 

The Court may provide by any order that an official 
liquidator may exercise any of the above powers with- 
out the sanction or intervention of the Court, § 96. 
Further, an official liquidator, with the sanction of the 
Court, may compromise the claims of creditors, and the 
liabilities of contributories and debtors, §§ 159, 160. 
List of contri- As soon as may be after making an order for winding 

butories. , , 

up a company, the Court, through the liquidator, settles a 
list of contributories, distinguishing between persons who 
are contributories in their own right, and persons who are 
contributories as being representatives of or being liable 
to the debts of others, §§ 98, 99, and makes calls on all 
or any on the list, § 102. 
Diaroiution of When the affairs of the company are completely w^ound 
up, the Court makes an order that the company is dis- 
solved from the date of such order, § 111. This order is 
reported by the official liquidator to the registrar, who 
makes a minute of it in his books, § 112. 

CircumBtMicea 2. Voluntary winding up of Gompcmy, — A company 
i»ny may*be uudcr the Act may be wound up yoluntarily : — 

wound up vol- 
untarily. ^^^ Whenever the period, if any, fixed for the duration of the com- 
pany by the articles of association expires, or whenever the 
event, if any, occurs, upon the occurrence of which it is pro- 
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vided hj the articles of association that the company is to be 

dissolved, and the company in general meeting has passed a 

resolution requiring the company to be wound up voluntarily: 

(2.) Whenever the company has passed a special resolution requiring 

the company to be wound up voluntarily : 
(3.) Whenever the company has passed an extraordinary resolution to 
the effect that it has been proved to their satisfaction that the 
company cannot by reason of its liabilities continue its busi- 
nessy and that it is advisable to wind up the same : 
For the purposes of this Act any resolution shall be deemed to be ex- 
traordinary which is passed in such manner as would, if it had been 
confirmed by a subsequent meeting, have constituted a special resolution 
as hereinbefore defined, § 129. 

The commencement of a voluntary winding up is the Commenee- 
time of the passing of the resolution authorising the ury Ending 
winding up, § 130, from which time the company ceases™^* 
to carry on its business, except in so far as may be re- 
quired for the beneficial winding up thereof, § 131. 
Notice of any special resolution or extraordinary resolu- 
tion passed for voluntarily winding up a company regis- 
tered in Scotland is advertised in the Edinburgh Gazette, 
§132. The following consequences ensue on the volun- consequenoes 
tary winding up :— ^^^ 

of company. 

(1.) The property of the company shall be applied in satisfaction of 
its liabilities, pari passu, and subject thereto, shall, unless it 
be otherwise provided by the regulations of the company, be 
distributed amongst the members according to their rights and 
interests in the company : 

(2.) Liquidators shall be appointed for the purpose of winding up the 
affairs of the company and distributing the property : 

(3.) The company in general meeting shall appoint such persons or 
person as it thinks fit to be Uquidators or a liquidator, and 
may fix the remuneration to be paid to them or him : 

(4.) If one person only is appointed, all the provisions herein 
contained in reference to several liquidators shall apply to 
him: 

(5.) Upon the appointment of liquidators, all the power of the 
directors shall cease, except in so far as the company in general 
meeting or the liquidators may sanction the continuance of 
such powers : 

(6.) When several liquidators are appointed, every power hereby 
given may be exercised by such one or more of them as may 
be determined at the time of their appointment, or in default 
of such determination by any number not less than two : 

Q 
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(7.) The liqui(latoi-8 may, without the sanction of the Court, exercise 
all powers by this Act given to the official liquidator : 

(8.) The liquidators may exercise the powers herein-before given to 
the Court of settling the list of contributories of the company, 
and any list so settled shall be primd facie evidence of the 
liability of the persons named therein to be contributories : 

(9.) The liquidators may at any time after the passing of the resolu- 
tion for winding up the company, and before they have ascer- 
tained the sufficiency of the assets of the company, call on all 
or any of the contributories for the time being settled on the 
list of contributories to the extent of their liability to pay all 
or any sums they deem necessary to satisfy the debts and 
liabilities of the company, and the costs, charges, and expenses 
of winding it up, and for the adjustment of the rights of the 
contributories amongst themselves, and the liquidators may in 
making a call take into consideration the probability that 
some of the contributories upon whom the same is made may 
partly or wholly fail to pay their respective portions of the 
same : 

(10.) The liquidators shall pay the debts of the company, and adjust 
the rights of the contributories amongst themselves, § 133. 



Further, with the sanction of an extraordinary resolu- 
tion of the company, the liquidator may compromise 
questions with creditors, contributories, and debtors of the 
company, §§ 159, 160. 
Diflfloiution of As soou as the affairs of the company are fully woimd 
vXnteiiiy UD, the liquidators make up an account shewing the 
-"'"^"'•- manner in which the winding up ha* been conducted, 
and thereupon call a general meeting of the company for 
the purpose of laying the account before the members. 
The liquidators thereafter make a return to the registrar 
of the meeting, and, on the expiration of three months 
from the date of the registration of such return, the com> 
pany is deemed to be dissolved, §§ 142, 143. 
Power of The voluntary winding up of a company does not pre- 

I^e^ohmtery ^out a Creditor applying to the Court to have it wound up 
winding up. |jy ^j^Q Court, § 145. The Court can grant the creditor's 

application if it is of opinion that his rights will be preju- 
diced by a voluntary winding up, § 145. In directing a 
company to be wound up by the Court, the Court may 
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adopt all or any of the proceedings taken in the course of 
the voluntary winding up, § 146. 

When any company is being wound up by the Court, 
or subject to the supervision of the Court, any attachment, 
sequestration, distress, or execution put in force against 
the estate or effects of the company after the commence- 
ment of the winding up, is void to all intents, § 163. 
But, in the case of a voluntary liquidation, creditors can 
enforce their claims by diligence against the company's 
estate before the liquidator obtains possession, Sdeuard, 
3 E. 577. 



3. Windinq up subject to the supervision of the Power ot 

,TTi 1 . , , 11 Court, on 

Court, — When a resolution has been passed by a com- appUcation, to 
pany to wind up voluntarily, the Court, — on application up, subject to^ 
by petition, which may be presented by any one entitled ^'^p®^^***'^* 
to present a petition for having a company wound up by 
the Court, — may make an order directing that the volun- 
tary winding up should continue, but subject to such 
supervision of the Court, and with such liberty for credi- 
tors, contributories, or others, to apply to the Court, and 
generally upon such terms, and subject to such conditions 
as the Court thinks just, §§ 147, 148. In such order, or 
any subsequent order, the Court may appoint an additional 
liquidator or liquidators, § 150. The effect of an order of Eflfect of order 
Court for winding up subject to supervision is contained winding up 
in section 151, which is in these terms : — 'uplrvision. 

Where an order is made for a >vinding up subject to the auper- 
vision of the Court, the liquidators appointed to conduct such 
winding up may, subject to any restrictions imposed by the Court, 
exercise all their powers without the sanction or intervention of 
the Court, in the same manner as if the company were being wound 
up altogether voluntarily ; but, save as aforesaid, any order made 
by the Court for a winding up, subject to the supervision of the 
Court, shall for all purposes, including the staying of actions, suits, 
and other proceedings, be deemed to be an order of the Court for 
winding up the company by the Court, and shall confer full 
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authority on the Court to make calls, or to enforce calls made by 
the liquidators, and to exercise aU other powers which it might 
have exercised if an order had been made for winding up the com- 
pany altogether by the Court, and in the construction of the pro- 
visions whei-eby the Court is empowered to direct any act or thing 
to be done to or in favour of the official liquidators ; tlie expression 
official liquidators shall be deemed to mean the liquidators con- 
ducting the winding up, subject to the 8uper%'ision of the Court 

For further information regarding joint-stock com- 
panies, see Buckley on the Companies Acts, and Healey 
on Company Law and Practice. 



CHAPTER II. 

INDENTURES. 

An indenture is a contract between a master and an appren- Definition of 
tice, by which the apprentice undertakes to serve the 
master for a certain period, and by which the master 
undertakes to teach the apprentice a trade. 

The parts of an indenture in its ordinary form are Parts of an 
these :— '"^'"*™^- 

I. Narrative Clause. 

II. Obligation by Apprentice to serve for a cer- 
tain PERIOD HIS Master, and conjunct and 
several obligations by apprentice and his 
Cautioners that he and they will indemnify 
THE Master for all loss the Master may 

SUSTAIN THROUGH HIS OMISSIONS OR DEFAULT. 

III. Obligation by Master to teach the Apprentice. 

IV. Clause of Relief by Apprentice in favour of 

HIS Cautioners. 
V. Penalty Clause for non-performance. 
VI. Testing-Clause. See "Juridical Styles," vol. ii. 
215 et aeq, 

I. Narrative Clause. — When a minor binds himself i. Narrative 
as an apprentice, he should do so with the consent of his ^ ^^' 
guardians, but in the case of Stevenson, 10 Macph. 919, 
opinions were expressed that an indenture signed by a indenture 
minor, without consent of his curators, is not void, but ^J^^, ^tbout 
only voidable on proof of lesion. See also Low, Hume, SSatore,^not* 
422; Harvie, 7 S. 561. In addition to the names of;Sd;bie*on 

229 proof of lesion. 
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the master, apprentice, and his guardians, if any, the 
narrative clause also mentions the names of the cautioners, 
if any, for the obligations undertaken by the apprentice. 
If an apprentice is to serve a company, he is taken bound 
to serve either the partners jointly and the survivor of 
them solely, or the company socio nomine, 

II. Obligations IL OBLIGATIONS BY APPRENTICE AND CAUTIONERS. 

Ando^Suinen, Ii^ this part of the deed the apprentice, with consent of 

his guardians, binds himself to a master for a certain 

period, during which he and his cautioners conjunctly and 

severally undertake that he will diligently attend his 

master's service, will not absent himself therefrom without 

liberty asked and given, will do no damage to his master, 

and will not divulge any secrets or affairs intrusted to 

him by his master ; and thereafter the apprentice and his 

cautioners bind themselves conjimctly and severally to 

indemnify the master against all loss sustained by him 

Apprentice through the omission or default of the apprentice. The 

do work out- apprentice is not boimd to do work beyond the sphere of 

undertaking, the trade which he has contracted to learn, Symontoun, 

2 Br. Sup. 166 ; Cheisly, M. 9150; or to do work on 

Indenture not Sundays, Innes, 2 S. and M'L. App. 465. Because of the 

assiffn&ble bv 

master. cUlectus pcrsoncB implied in the contract of indenture, a 

master has no power to assign the indenture to another. 

Indenture Edinburgh Olass Hovse Co., M. 597. The contract of 

ends by , 

(1) exninr of indenture comes to an end not only by the expiry of the 

vice ; (2) death period of service, but also by the death of either master 

apprentice; or apprentice, Neily 5 Br. Sup. 877 ; by the sequestration 

tion^ master ; of the master ; by mutual consent ; by facts and circum- 

oonsent; (5) stanccs implying a departure of parties from the contract, 

circuiMtances ; ^^^^^^^> Hume, 20 ; by sentence of Court, 38 and 39 

Court!**'''* °'^i<5^- c. 90, §§ 3, 6. But if an apprentice is bound to 

a company socio nomine, he is not relieved from his 

obligations by the death or retirement of one or more of 

the partners, so long as an original partner of the company 
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remains, Campbell, 5 S. 335. If a contract of indenture Return of 
is ended by the death of a master, his executors are*^^"*''^* ^' 
bound to return the apprentice fee, if any, minus a rateable 
proportion for the time and trouble spent on the instruc- 
tion of the apprentice prior to the master's death, Anon., 
2 Br. Sup. 520 ; Ogilvy, 2 Br. Sup. 34. On the appren- 
tice's death, no part of the apprentice fee is returnable 
to his executors by the master, nor is he bound to 
forego any part of it not paid, Shephard, M. 589. If a 
master becomes bankrupt, the apprentice can rank on his 
sequestrated estate for a rateable proportion of the 
apprentice fee, Fairy, stated in Ogilvy, 2 Br. Sup. 34. 
In the case of Stevenson, 10 Macph. 919, the Court cautioner is 

i_ii X* £ A-'-'j-T-T-j bound, though 

held a cautioner for an apprentice m mmority, who badindentorevoid- 

indentured himself without the consent of his father, ^^a of 

bound to the master in damages for desertion of service J^oT*^ ^^^ 

on the part of the minor. It was argued for the cautioner 

that, as the father had not signed the indenture, it was 

null quoad both the apprentice and the cautioner; but the 

Court indicated that it was not ipso jure void and null, 

and held that, whether it was void or only voidable on 

the groimd of minority as regards the minor, it bound 

the cautioner in implement of his obligation. 

III. Obligation by Master to teach the Appren- hi. obligation 
TiCE. — In this part of the deed, the master undertakes to to toftch^ 
instruct his apprentice in all the branches of his trade, *p^®" ^' 
and to conceal no part thereof from him. If a master has Matter can 
qualified workmen in his business, he may depute the inatrnction to 
instruction of the apprentice to them, Gardner, M. 593 ; workmen, 
but the apprentice is entitled to demand to be trained in Apprentice 

entitled to be 

all usual branches of the trade. In I/yle, 2 Macph. 115, taught uauai 
an apprentice was awarded damages for failure on the trade, 
part of his master to teach him an important part of his 
trade. 
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IV. Clause of 
relief in 
favour of 
cautioners. 



IV. Clause of Relief by Appeentice in favour of 
HIS Cautioners. — This clause binds the apprentice to fred 
and relieve his cautioners of all cost^ damage, interest, and 
expense which they may incur by being bound and 
obliged for hiuL 



V. Penalty 
clause. 



V. Penalty Clause for Non-performance. — By this 
clause both parties bind themselves to perform the 
undertaking to each other under the penalty of a cercedn 
sum. 



VI. Testing- 
clause. 



VL Testing-Clause. — The testing -clause is in the 
usual form. An indenture defective in form may be 
validated by rei interventus or homologation, Rymer, M. 
5726 ; Neil, Hume, 20. 



CHAPTER III. 



SUBMISSIONS. 



A " SUBMISSION is truly a contract, entered into between What a sub- 
two or more parties who have debateable rights or claims 
against one another, by which they refer their differences 
to the final determination of an arbiter or arbiters, and 
oblige themselves to acquiesce in their decision. Where 
there are two or more arbiters, the submission sometimes 
bears that in case the arbiters shall disagree in their 
opinions, a certain person therein named as oversman shall 
have power to determine finally ; and sometimes the nomi- 
nation is left to the arbiters," Ersk. 4, 3, 29. Like facto- submissionB of 
ries, submissions are of three kinds: — (1) general: (2) (ifSenerai*'* 
special; and (3) general and special. A general submis- &^i„, 
sion is a reference of all demands, claims, and disputes, ^^ special, 
questions, and differences between the parties ; a special 
submission is a reference of a particular demand, claim, 
dispute, question, or difference between the parties ; and a 
general and special submission is a combination of a general 
and a special reference. But the reference in a general 
and special submission will only cover questions ejusdem 
geTieris of the questions specially mentioned, Ersk. 3, 4, 9. 
A separate deed of submission is not necessary to the con- a separate 
stitution of a reference ; there is often a clause of submis- mission not 
sion in leases, &c., which is operative, and when a clause tl^^^itu- 
of submission is embodied in a contract under which ^^** arefer- 
disputes may arise, the submission is said to be ancillary 
to the contract of which it forms a part. Writing is 
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essential to the constitution of a submission except in 
matters of little importance and of small amoimt ; and, 
subject to this exception, it is not competent to refer tha 
constitution of a verbal submission to the oath of party^ 
Ferrie, 3 8.113; Bell's Lectures on Conveyancing, vol. 
i. 367. See, however, Dickson on Evidence, § 562, and 
Otto, 9 Macph. 660. A submission or an award should 
be holograph or tested ; but a defective submission or 
award, followed by rei interventiiB or homologation, will 
bar locvs poenitentice. 



Fomi of sub- 
mission. 



I. Narrative 
claiiHe. 

II. Submit- 
ting clause. 



III. Power to 
receive claims, 
take all man- 
ner of proba- 
tion, and to 
hear parties. 



IV. Power to 
decern for sum 
due, and ex- 
penses. 



The form of a general submission given in the Juridical 
Styles, vol. ii. 223, is as follows : — 

We, the parties following — viz., A of the first partj and B of tke 
second party have submitted and rkferbed, and hereby submit 
and REFER, all demands, claime, disputes, questions, and differ- 
ences, heritable or moveable, real or personal, depending and sub- 
sisting between us upon any account, occasion, or transaction 
whatever, to the amicable decision, final sentence, and decree- 
arbitral, to be pronounced and given forth by C, sole arbiter (or 
C and D, arbiters), mutually chosen by us [if two arbiters have 
been named, here sa/y — or in case of difference in opinion between 
the said arbiters, by E as oversman, or failing him by death or 
non-acceptance at any time before giving a final award, by any 
other oversman whom the said arbiters shall choose] ; with power 
to the said arbiter {or arbiters or oversman respectively) to receive 
the claims of the parties, take all manner of probation which he {or 
tliey or he) may think necessary by writ, witnesses, or oath of 
party, for determining the matters hereby submitted, and to hear 
the parties thereon \if it is desired to give the arbiters power to take 
the proof on commission, or to remit to men of skill, here say — the 
said arbiter (or arbiters and oversman respectively) being hereby 
empowered to take the proof foresaid, in so far as it shall seem to 
him (or them or him) to be expedient, by means of a commissioner 
duly authorised by him (or them or him) to that effect, and to make 
such remits to men of skill as he (or they or he) may find necessar}- 
• in duly preparing himself (or themselves or himself) for the per- 
formance of his (or their or his) duty as arbiter (or arbiters or 
oversman) foresaid] : With power also to the said arbiter (or arbi- 
ters and oversman respectively) to decern against either party, in 
whole or in part, for payment of such sum as he (or they or he) may 
determine to be due and resting-owing by either of us to the other, 
and also of the expenses which may be incurred by the other party 
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under this subiniBsion, and also for the remuneration of the clerk to 
the submission [and of any commissioner or men of skill to whom 
remits may be made as aforesaid] ; as also includiog the expense 
of the deed of submission itself, and of the decree or decrees- 
arbitral to follow hereon, and of the registration of the same respec- 
tively, and for that purpo.se to audit and tax the accounts of all 
such expenses : And whatever the said arbiter {or arbitei*s and V. Power of 
oversman respectively) shall determine in the premises by decree, Jf^®"' ^'*a 
arbitral or decrees-arbitral, interim or final, to be pronounced by interim or 
him (or them or him respectively) betwixt and the fiJ^» ^^^' 

day of next to come, or on or before any other day to which miasion and 

he {or they or he) are hereby empowered to do at pleasure, we power of 
bind and oblige ourselves and our respective heirs, executors, and Prorogation, 
successors, to acquiesce in, implement, and fulfil to each other, 
under the penalty of £ sterling, to be paid by the party failing 

to the party observing or willing to observe the same, over and 
above performance : And it is hereby declared, that although VI.Declaratioti 

either or both of us shall die \or become bankrupt] before final J^*^ death or 

*• . ■'• -" bankruptcy of 

decree-arbitral shall be pronounced upon this submission, the same party will not 

shall nevertheless continue in full force and be, with the decree- end submis- 
arbitral or decrees-arbitral to follow hereon, binding upon the heirs 
and representatives of the party or parties deceasing [or the credi- VII. Agree- 
tors of the party becoming bankrupt], and the arbiter {or arbiters J|I)*decree*pro- 
and oversman respectively) are hereby empowered, notwithstanding nounced, all 
any law or practice to the contrary', to proceed in and determine probation 
the matter submitted as if no such death [or bankruptcy] had hap- ters to be 
pened ; And further, we hereby agree that in case no final decree- received as 
arbitral shall follow hereupon, all probation to be taken by the ^'^ proba- 
said arbiters shall be held and received as legal probation, quantum 
et qucde, in any after-submission or process at law between us and 
our respective foresaids touching the premises : And we consent VIII. Consent 
to the registration hereof, and of the prorogations and devolu- *o registration 
tions, and interim or final decree-arbitral or decrees-arbitral to tionandexeou- 
foUow hereon, for preservation and execution. — In wftness tion. 

whereof, &C. ^^' Testing- 

' clause. 

I. Narrative Clause, — This clause contains the names i. Narrative 
and designations of the parties to the submission. Any Parties sub- 
person of full age and capable of consent can be a party "^***®"' 
to the contract. A married woman, with the consent of Married 

, , women. 

her husband, can be a party to a submission, Telfer, 
M. 6657 ; Tait, 9 S. 680 ; but a decree-arbitral ordaining 
her to grant a deed with a personal obligation for payment 
is not valid in all cases, Bell on Arbitration, 98. Further, 
A married woman, who carries on business in the absence 
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Tutor. 



Minor wiib 
curators. 



from this country of her husband, or who has obtained 
a decree of judicial separation or obtained an order of 
protection imder the Conjugal Rights Amendment Act, 
1861, or the Conjugal Rights Amendment Act, 1874, 
can refer matters of dispute without the consent of her 
husband, and a decree-arbitral ordaining her to grant a 
deed with a personal obligation for payment will be 
valid, Bell on Arbitration, 99. See further, supra, p. 1 
et &eq. A tutor can enter into a submission about the 
moveable estate of his ward, Maiiland, M. 641 ; Ersk. 1, 
7, 18 ; but it is doubtful whether he can enter into a sub- 
mission about his heritable estate, Bell on Arbitration, 
105. A minor, with the consent of his curators, can enter 
into a submission about moveable estate, Williamson, M. 
8965, or about questions ancillary to the onerous aliena- 
tion, burdening, or leasing of his heritable estate. Bell on 
Arbitration, 110. A factor loco tutoris and a curator 
bonis can submit to arbitration questions relating to 
moveables. Falconer, M. 16,380 ; Corson, 13 S, 1093 ; 
but it is doubtful whether a judicial factor has such 
power, M'Dowal, M. 4058 ; Aberdeen Toiun and County 
Truit€e«, Bank, 9 Macph. 842. By the Trusts Act, 1867, § 2 (5), 

gTBtuitous and . . i • i i* 11 

onseaues- gratuitous trustces have power ''to submit and refer all 
^ ' claims connected with the trust-estate" when the exer- 

cise of such power is not at variance with the terms and 
purposes of the trust ; and trustees on sequestrated estates, 
with the consent of the commissioners, have the same 
power, 19 and 20 Vict c. 79, § 176. It is doubtful 
whether executors, without special authority from the 
testator, have power to refer. Bell on Arbitration, 112 ; 
and see M*Kersies, 10 Macph. 861. A partner of a com- 
pany has no power to bind the company to a submission, 
Lumsden, M. 14,567, unless he is specially authorised by 
his partners to do so. A mandate conceived in general 
terms for the management of the mandant's affairs gives no 
power to the mandatory to refer to arbiters, Ersk. 3, 3, 39. 



Partner of a 
company. 



Mandatory. 
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11. Submitting Clause, or Clause of Keference. — ii. submitting 
The clause of reference, or the submitting clause — (1) contents of 
states the subject-matter of the arbitration; (2) names *^^*^^' 
an arbiter or arbiters ; and (3) if there is more than one 
arbiter, either names an oversman, or empowers the arbiters 
to select one. In a common-law submission, it is essen- when an arbi- 
tial to its validity that the arbiter or arbiters should be be named in a 
expressly named, Davidson, Feb. 28, 1810, F.C. ; it is not 
sufficient to appoint as arbiters the holders of an office for 
the time when the dispute may arise, or to give a person 
power to name arbiters, Bvx^hananj M. 14,593; Steel 
Company of Scotland, 15 R. 215 ; Hendry's Trustees, 13 
D. 1001. In the Steel Company of Scotland, a clause of 
reference referring any question that might arise as to the 
meaning or intent of a contract to the engineer of the 
Forth Bridge Railway Company for the time being was 
held ineffectual When, however, a dispute has arisen, a 
reference may be made to an ascertained body of men, 
Bremner, 2 R. (H.L.) 136. In Bremner, a dispute, 
which had arisen between two parishes as to the settle- 
ment of a pauper, was referred by them to the deci- 
sion of a society of inspectors of poor, and the 
reference and the award following thereon were held 
valid by the House of Lords. Lord Hatherley observed : 
'' I listened in vain to find the authority of any deci- 
sion of the Courts in Scotland cited which would 
authorise this House in saying that when a dispute 
has arisen, and when a reference has been made to an 
ascertained body of men, and when the body to whom 
the reference was made has arrived at its decision, or 
made its award, that award is not binding upon the parties 
who had so submitted their case to the tribunal they had 
chosen, merely because it is composed of a number of 
individuals instead of being composed of a single indivi- 
dual, and because some of the persons composing that 
body may from time to time be changed.'* Whilst it 
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Exception to must be held as established that, as a general rule, a sub- 
arUtenmuit mission of disputes and differences, whether actual or 
(i)'fiaeement Contingent, to arbiters not named is ineffectual, there is 
of a^hinT^ this exception to the rule, that an agreement by parties to 
^!^tion« of a ^ contract to submit matters essential to the extrication 
l^^tTitfism ^^ their rights and obligations under its provisions to 
during the arbiters to be mutually chosen is effectual, Smith, 5 D. 

execution of a "^ 

contract, 4c. 749; Men^/ it Cyunninghame, 21 D. 1337, but such an 
agreement will not cover a dispute which arises after the 
contract has been completed, and which resolves itself into 
a claim of damages, Pearson, 21 D. 4 1 9 ; Howden, 9 R. 75 8. 
In Smith, lessors leased land for a period under a memor- 
andum of agreement, which contained a condition that the 
lessee should cede possession at any time before the 
expiry of that period if he was desiml to do so, and that 
such compensation should be allowed to him for the 
unexpired period of the lease as should be ''fixed by 
men to be mutually chosen for that purpose/' The 
lessors having resumed possession before the expiry of 
the stipulated period, the Court held that the lessee was 
not entitled to have the compensation due to him fixed 
otherwise than by arbitration. In Merry & Cunninghams, 
the parties to a missive of lease of minerals bound them- 
selves that ''should the minerals become exhausted, or 
workable only at an evident loss, the tenants shall be 
entitled to give up the lease on the same being ascertained 
by arbiters mutually chosen ; " and it was held that 
parties were bound, although there was no naming of 
arbiters in the missive of lease, to refer to arbitration 
the question, whether the minerals let were workable 
only at an evident loss. In the case of Hotvden & Co., 
parties to a contract for the supply of machinery for a 
vessel stipulated that any dispute or difference which 
might arise relating to the contract, or to the rights or 
duties of the parties to it, should be submitted to the award 
of " three neutral persons, one to be named by each party 
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in dispute, and the third by the two so chosen." On the 
completion of the vessel an action was brought for pay- 
ment of an admitted balance, and a counter-claim for 
damages for delay in fulfilling the contract at the rate 
specified in the contract was put forward by the defenders. 
The defenders also pleaded that the clause of reference 
excluded the action at the instance of the pursuers. 
The plea for the defenders regarding the clause of 
reference was rejected, and Lord President Inglis, in 
giving judgment, said : '' I do not think that this is a 
kind of arbitration which can be made to arbiters 
unnamed. It is not a reference in regard to a thing 
which must be done in order to clear the terms of the con- 
tract, but it is a reference in regard to a lis, which can 
only be cleared up by the parties themselves. A reference 
to fix a price, or the conditions of a lease, or any dispute 
arising during the execution of a contract, as in Merry & 
CunniTighame's esse (21 D. 1337), are matters which can- 
not be settled by a Court of law without assistance. They 
are not lites; they are things about which it has been 
anticipated by the parties that there may be a difference, 
and accordingly, in such cases, a reference to parties 
unnamed has been sustained." Lord Mure also said in 
the case : '' The exceptions to the rule of law that an 
agreement ab ante to refer contingent claims to persons 
not named cannot be enforced do not cover clauses of 
arbitration where the contract, as here, has been com- 
pleted, and where the action resolves itself into a claim of 
damages." All matters, including questions of damage, (2) in certain 
between parties to a statutory arbitration, may, if the submii^ns. 
statute is so expressed, be referred to arbiters not named. 
For example, in arbitration under the Friendly Societies 
Act, 38 and 39 Vict. c. 60, § 22, arbiters do not require 
to be named. 

Arbiters ought to have no interest in the subject-matter Arbiter ought 
of the submission ; but, if parties knew when they entered intereeUn the 
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subjecirmatter iiito the submission that an arbiter had an interest, he 
8ion. will not be disqualified from acting, Johnston, 5 Dow's 

App. 247. If an arbiter comes to have an interest in the 
matters submitted after the contract is entered into, his 
interest will invalidate his award, unless objection to his 
proceeding as arbiter is waived by parties, M*Kenzie, 7 S. 
215 ; Tennenty 14 S. 976; Fhi/pps, 5 D. 1025 ; Traios' 
dale, 4 Macph. 31. A contract for joiner work contained 
a clause of reference submitting disputes between parties 
to the architect of the building. The contractor raised an 
action of reduction of the clause of reference and for pay- 
ment, and the architect was examined as a witness on the 
points referred to him in the clause of reference. This ex- 
amination was held to disqualify him from acting as arbiter, 
Dickson, 8 Macph. 666. See Scott, 6 R. 616 ; Addie Jk 
Sam, 7 R. 79 ; Moriaons, 8 R 147 ; Mackay, 10 R 1046. 
At common As has been stated, an oversman may be named in the 

have no power deed of submission, or the choice of an oversman may, by 
o name an ^j^^ contract, be Conferred on the arbiters. At common 



oversman. 



law, arbiters have no power to appoint an oversman, 
Matlieson, 4 D. 1472. If the arbiters appoint an overs- 
man when they have no power to do so, the submission 
will be useless in the event of the arbiters differing, unless 
consent is given by the parties to the nominee of the 
arbiters, see Merry & Cunninghame, 22 D. 1148, and 
Bell on Arbitration, 187. Arbiters, who have power to 
name an oversman, are not entitled to leave the choice to 
OTenman mere hazard. But, in the case of Smith, 14 R. 931, 
intelligent arbiters, who had the power to appoint an oversman, 
arbitral when agreed to sclect by lot one of two equally eligible men, 
So^ate and the appointment was held valid. It was also held 
them!™"^ °" by the Court, in the same case, that the arbiters had 
no power to appoint to the office of oversman a person 
who was a shareholder in a company which was a party to 
the reference. Until the arbiters have dififered, the overs- 
man cannot act, but he can be appointed before or after 
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a difference of opinion has arisen, Brysson, 2 S. 382. 

When the arbiters differ, they transfer the subject-matter Devolution on 

of dispute, in whole or in part, to the oversman by a 

minute of devolution, which is valid, if signed by the 

arbiters, though not a probative document, Stewart, March 

8, 1804, E.G. ; Kirhaldy, June 16, 1809, F.C. The 

devolution to the oversman enables him to deal with 

the cause in so far as it is devolved on him, Lang, 

2 Macq. 93. 

After accepting office, arbiters and oversmen can refuse Arbiten and 
to act only on shewing sufficient reason to the Court, but acoeptanoe, 
one of two arbiters cannot be compelled to pronounce an ^'^ ^ * 
award or to choose an oversman, Marshall, 15 D. 603 ; 
White, M. 633. The Court of Session alone has juris- 
diction to compel arbiters and oversmen to proceed, 
Forbes, 13 R. 466 ; but see Sinclair, 11 R. 1139. 

III. Power to Arbiters and Oversman to receive m. Power to 

-^ -rfc m ■%r t> Teoelve claims, 

THE Claims of Parties, to Take all Manner of Proba- take aii man- 
TiON, and to Hear PARTiEa — At common law, arbiters S^^and°to 
and oversmen have power to receive claims, to take proof, ^^ p*^«"- 
and to hear parties ; and they are bound to deal fairly and 
equally with both parties, Sharpe, 3 Dow's App. 102 ; 
Reggie, 3 S. 488 ; Earl of Dunmore, 13 S. 356. Arbi- 
ters and oversmen are entitled to use a large discretion in 
deciding whether to allow or to refuse proof, Mowbray, 1 D. 
1102 ; Miller, 17 D. 689 ; but if they allow proof to one 
party, they cannot refuse it to the other, Mitchell, 10 D. 
1297. If a reference is made to a man of skill, he can 
conduct inquiries as he deems best, and it will not be a 
relevant objection to his decree that he refused to receive 
proof regarding the subject-matter of dispute, Macdmudd, 
6D. 186 ; Cochrane, 21 D. 369. Indeed, there maybe a 
submission to men of skill, who, on a sound construction 
of the submitting clause, are not in a position to take evi- 
dence. Thus, in a contract of a sale of iron ore, there was 

R 
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this clause : — ** Should any dispute arise as to quality, the 
same to be referred to Messrs. Wallace, Tatlock & Clark, 
city analysts, Glasgow, whose decision shall be final.*' 
The Court held that, under this clause, it was suffi- 
cient that the analysis should be made by any one of 
the partners of the firm, and that the referee was 
not entitled to take evidence, his duty being simply to 
analyse and report, Wm. Dixon (Limited), 11 R. 739. 
Arbiters and oversmen are often empowered to take proof 
on commission, and it is thought that they have the power 
to do so at common law. Bell on Arbitration, 160. To 
compel production of papers or attendance of witnesses, 
arbiters and oversmen can apply to the Court, Harvey, 
4 S. 809 ; and see Blaikie, 14 D. 590 ; Crichtan and 
Others, 26 S.L.R. 595. 



IV. Power to 
arbiters and 
oyersmen to 
decide, with 
expenses. 



As a rale, 
arbiters and 
oversmen not 
entitled, in 
absence of 
stipulation, 
to a fee. 



IV. Power to Arbiters and Oversbian to decern 

AGAINST EITHER PARTY FOR SuM DUE, EXPENSES, &C. 

At common law, arbiters and oversmen have power to 
decide against either party, and to award expenses, 
including remuneration to the clerk of the submission, to 
either party, Ferrier, 4 Bell's App. 161 ; Stewart, 1 S. 
S35. They are also entitled, without a special stipula- 
tion in the submission, to secure such assistance from 
accountants, &c., as is necessary to enable them to dis- 
charge their office efficiently, and the parties are liable for 
the expenses so incurred, Macleod, 4 S. 330 ; Caledonian 
Railway Go,, 3 Macq. 808. As a rule, arbiters and 
oversmen are not entitled, at common law, to a fee for 
their services, Jack, March 6, 1777, M. Arbitration, 
App. No. 5 ; MontgoTnery, M. 631 ; Stewart, 1 S. 335 ; 
but, prior to accepting office, they may stipulate for 
remuneration, Fraser, 16 S. 1049. Compare Mamllv/m, 
June 26, 1810, F.C. ; Lyle, 5 D. 236 ; and Henderson, 5 
Macph. 628. In the case of Henderson, a party to a sub- 
mission of an action of count and reckoning paid a fee 
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to the arbiter, a professional accountant. The Court, 
coming to the conclusion that the payment was made in 
implement of an understanding which existed when the 
submission was entered into, heild that the other party 
was liable for half thereof, but repudiated the doctrine 
of Lord Medwyn, in Fraser, 16 S. 1049, that though 
remuneration be not stipulated, if one of the parties 
acknowledges his liability therefor, which is a moral 
if not a legal obligation, and pays what is reasonable, 
he can recover the half from the other party. A 
judicial referee is entitled to a fee, Baxter, 16 S. 1085 ; 
Yatea, 10 D. 1233. 

V. Power of Arbiters or Oversman to issue Awards, v. Power of 
Interim or Final; Endurance of Submission; and ovenman to 
Power of Prorogation ; Penalty for Non-Perform- ISot^Tot ' 
ANCE. — It is usual to give power to arbiters and oversmen 
to issue interim awards, which will be valid even if the 
submission falls without an award exhausting the whole 
subject-matter of the submission, Lyle, 5 D. 236 ; 
M*Ke8Sock, 2 S. 13. It is thought that interim awards 
can be issued without an expressed power to that effect 
when the subject-matter is composed of articulate points. 
Lord Lovat, M. 625, and see Lyle, supra. But, according 
to Erskine, if arbiters should pronounce judgments on 
all the articles claimed on one side, and leave all those 
on the other undetermined, the decree would be null, 
Ersk. 4, 3, 33. Neither arbiters nor oversmen require 
express power to issue a final award. 

When the period of endurance is expressed, as it usually period of 
is, in a formal submission, to be '' betwixt and the ^e^erfod 

day of next to come,*' the submission expires Jij^. 

on the lapse of a year and a day after the date of the 
last subscription of the deed. The period is the same, 
although the restrictive words " next to come " do not 
appear in the clause. Stark, Dec. 23, 1820, F.C., App. 3 ; 



of endurance 
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Menzies, M. 639, The decree-arbitral can be sigaecl on 
the last day of the endurance of the submission, WiLso^^ 
M. 647 ; Pateraon, 7 S. 616 ; but a decree pronoixnced, 
after the period of endurance has elapsed, is null. 
Ancillary DonaldsoTi, M. App. Arbitration, No. 1. An ancillary 
JubSItTw submission, being a constituent part of another contract, 
oontraot.^^ subsists as long as that contract ; and when there are 
disputes subsisting at the expiry of the contract wliich 
fall under the reference clause, the clause remains in force 
to the effect of enabling the arbiter to determine such dis- 
putes, Montgomerie, 10 D. 1387; Bell on Arbitration, 
Period may be 304. Again, the submission may fix a definite period of 

definite. , . , , , 

endurance, in which case the submission falls ipso facto 

on the lapse of the specified time, Ersk. 4, 3, 32 ; DonalcL- 

Submission gem, M. App. Arbitration, No. 1. When the submission 

not blank and , t t • 

notumitedas Contains no blank, is not limited as to time, and contains 
no power of prorogation, it will subsist for forty years; see 
Ersk. 4, 3, 29 ; Bell on Arbitration, 297 ; but if in such 
a submission there is a power of prorogation, the submis- 
sion expires, on the lapse of a year and a day, when there 
is no act of prorogation, Bell on Arbitration, 298. In 
Submission the abseucc of stipulation to the contrary, a submission 
and' not ^^^*^ (^^t an ancillary submission) falls by the death of either 
iy'd^^th^^fa of *t® parties-submitters, Robertson, 9 D. 599 ; by the 
arbiter ^&c death either of a sole arbiter or of one of two arbiters, 
or perhaps of one of a number of joint-arbiters, Ersk. 4, 3, 
34. A submission does not lapse either by the superven- 
ing bankruptcy of a party, Grant, June 23, 1820, F.C., 
or by the bankruptcy of an arbiter, Bell on Arbitration, 
301. When a party becomes bankrupt, notice to his 
trustee requires to be given. Grant, supra. A submission 
cannot be recalled by one party ; but if an arbiter 
shews that his conduct is inconsistent with the proper 
performance of his office, either party may revoke and 
apply for an interdict against his proceeding as arbiter, 
Drew, 2 Macq. 1. An ancillary submission does not 
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fall by the death of either party ; it is binding on the 
heirs and singular successors or assignees of the parties, 
and endures as long as the primary contract, Mont- 
gomerie, 10 D. 1387 ; OrreU, 21 D. 554. Nor does a 
judicial reference fall by the death of either party, Waimore 
1 D. 743. When trustees enter into a reference, and 
die before an award is pronounced, but survived by 
new trustees who have been asstuned into the trust, the 
reference does not fall by their death, the trust, not the 
individual trustees who entered into the reference, being 
held the true party to the transaction, Alexander's Trustees, 
10 R 1189. 

Arbiters have no power to prorogate a submission Power of pro- 
unless it is specially conferred on them ; but, where 
arbiters have power to prorogate, an oversman can, 
without express authority, exercise the power after 
the devolution to him takes place. Bell on Arbitration, 
183. An act of prorogation takes the form of a minute, 
which is written, as a rule, on the same sheet with 
the submission, and which does not require to be 
either holograph or tested, Stewart, March 8, 1804, 
F.C. ; Gordon, Dec. 10, 1812, F.C. There may be 
prorogations from time to time, and an act of proroga- 
tion, expressed as being to "the day of 
next to come," continues the submission for a year and 
a day from its date. But prorogation must be executed 
during the currency either of the period covered by the 
submission itself or of that covered by an act of proro- 
gation; see Earl of Dunmore, 7 S. 595. Parties may 
prorogate or renew a submission either in express terms 
or by facts and circumstances, MacUhose, 5 Br. Sup. 204 ; 
Paul, 5 Macph. 613. 

Parties often bind themselves to implement the award Penalty, 
of the arbiter under a penalty. At common law an 
arbiter or an oversman has no power to impose a 
penalty, Ersk. 4, 3, 32. The penalty will only cover 
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the expenses incurred in making the award effectual. See 
Bell on Arbitration, 233. 

VL Declara- VI. DECLARATION THAT DeATH OR BANKRUPTCY OF 
or^bankruptey PARTIES SHALL NOT MAKE SUBMISSION FaLL. ^To prevent 

BubmSsion ^ the death of either party from bringing the submission to 
^^' an end, this clause is inserted almost invariably. It is 

usual to insert a declaration that bankruptcy will not ter- 
minate the contract, but, as already explained, such a 
declaration is unnecessary. 

VIL Agree- VII. AGREEMENT THAT ALL PROBATION TAKEN BY ArBI- 
OTobiti^* ^ TERS SHALL BE HELD AS LEGAL PROBATION. ^Without this 

hdid'as kfpo* clause, all proof taken in a submission, which has lapsed 
probation. before a decree is pronounced, would be lost. 

Vm. CUuae YIU- CLAUSE OF CONSENT TO REGISTRATION. ^This 

regUtnSon!' clausc is in thcsc terms : " We consent to the registration 
hereof, and of the prorogations and devolutions, and 
interim or final decree-arbitral or decrees-arbitral to follow 
hereon, for preservation and execution." No summary 
diligence can follow on a decree-arbitral unless the parties 
have expressly consented to registration thereof for execu- 
tion. Such consent, however, may be given in a separate 
writing, Baillie, 7 S. 619. 

IX. Teating- IX. Testing-Clause. — This clause is in the usual 

clause. ^ 

form. 



Decree Before issuing a decree-arbitral, it is common for arbiters 

arbitral. , 

Notes of and oversmeu to issue notes of their proposed findings. 
They, however, are not bound to do so, Johnston, 5 Dow's 
Decree^urbitrai App. 247 ; M^Callum, 2 W. and S. App. 344. A decree- 
SSopraph or arbitral requires to be a holograph or tested deed. Short, 
iS^MfoT*, M. 16,867 ; Percy, Nov. 25, 1808, F.C. ; but homologa- 
inJerrcnftJor tiou or vei interventus will prevent a party from challeng- 

homologation. 
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ing effectually an informal decree. In RobeHaon, 1 2 R. 
419, Lord Young expressed an opinion that under a refer- 
ence to valuators merely, not to arbiters, the law does not 
require a probative award. The principal clauses of the ciauMs of 
award are the narrative clause, the adjudicative clause, the 
clause of registration, and the testing-clause. Juridical 
Styles, vol. iL 239. The award must be sicmed and Award must 

, be ugned ftnd 

delivered, or at least put in the course of transmission for deUvered 
the purpose of being delivered, before the expiry of the of aubmiaaion. 
period of the endurance of the submission, M'Quaker, 21 
D. 794. 

A decree-arbitral can be reduced on grounds founded Grounds of 

. _ , , , reduction of an 

either on the "Articles of Regulation concerning the award under 
Session, 1695," or on common law. The grounds ofRe^tion, 
reduction under the Articles, which apply to subscribed common Uw. 
submissions only, are : (1) corruption; (2) bribery; or^J^^®^ 
(3) falsehood alleged against the judges-arbitrators. With under articieg 
regard to the scope of the term "corruption" in the Articles, "^P*^*'^/ /|) 
Mr. Bell says that " it may apparently be stated as the falsehood, 
general result deducible from the cases, that if an arbiter 
misconducts himself in carrying on the submission, so as 
to commit any violation of essential duty to the parties, 
which is distinct from mere error of judgment, and which 
involves manifest injustice, he will be open to the charge 
of 'constructive corruption* under the Act of Regu- 
lations, though he may be entirely free of all moral 
depravity," Bell on Arbitration, 328. See Mori- 
80716, 8 R. 147. The Courts have not given any 
constructive signification to the terms "bribery" 
and "falsehood" in the Articles. At common law an Grounds of 
award can be set aside on grounds such as these : — ^That common law. 
it is improbative ; that it is vJ^tra vires compromiad ; 
that it is ambiguous ; that it has been obtained by 
the fraud of one of the parties. See Bell on Arbitration, 
332. An award will not be reduced because the arbiters Award wiu 

not be set 

or oversmen have erred in judgment, proceeded on a aside because 
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arbiter erred in wrong principle in giving decision, gone wrong in evidence 

' of fact or law, or awarded too heavy a sum, Rogeraon, 12 

R 583 ; Mackenzie, 2 Bell's App, 43 ; Watmore, 4 D. 

Award maybe 150. Although arbiters or oversmen have gone beyond 

reduced quoad , , • " • n 

exeesiumtjid their powcrs, their award may not be set aside in all 
tStra, cases in toto. If the part of the award which is uUra 

vires can be separated from the rest of it, the Court will 
reduce the award only quoad exceasum, and repel the 
reasons of reduction quoad vltra, Orosat, M. 626 ; Kidd, 
June 19, 1810, F.C. ; Crawfurd, M. 6836; Ferrier, 

4 Bell's App. 161 ; Cox, 6 Macph. 161 ; comp. Reid, 

5 S. 140. 

statutory YoT the settlement of disputes by arbitration, there is 

arbitratioii. ^ _ r j 

provision made by the Companies Clauses Consolidation 
(Scotland) Act, 8 and 9 Vict. c. 1 7 ; the Lands Clauses 
Consolidation (Scotland) Act, 8 and 9 Vict c. 19 ; the 
Bailway Companies Arbitration Act, 22 and 23 Vict. c. 59 ; 
and Regulation of Railways Act, 31 and 32 Vict. c. 119. 
The directions of these Acts in arbitrations under them 
must be observed. Arbitration is also provided for under 
various other statutes. A statutory submission does not 
fall by the death of a party-submitter, and the award 
thereunder can be reduced on the same grounds as an 
award at common law. Sometimes a submission is partly 
under statute and partly at common law, Caledonian 
Railway Co., 3 Macq. 808. 



Dit)i0ion F. 



CHAPTER I. 

ANTENUPTIAL AND POSTNUPTIAL CONTRACTS OF 
MARRIAGE RELATING TO MOVEABLE PROPERTY. 

ANTENUPTIAL CONTRACTS. 

The principal object of a marriage-contract is the settle- Leading object 

. - . . • p i» xi_ J xi_ -L'u of antenuptial 

ment of provisions m favour of the spouses and the children, contract of 
and the proper protection of these against the diligence of ™*™*«f®' 
the creditors of the contracting parties. By an antenuptial 
contract of marriage, spouses can settle their rights and 
interests in the estates of each other, but they cannot 
" agree to conditions inconsistent with the conjugal relations, 
against the public law, or in violation of morals,'* Fraser's 
Husband and Wife, 1334. The contract of marriage may 
exclude or abridge all or any of these rights — the husband's 
jus mariti, jus adTninistrationis, jus relicti, and right of 
courtesy ; the wife's jus relictw and right of terce ; and the 
children's right to legitim ; and may, in lieu thereof, sub- 
stitute provisions. 

Prior to the Married Women's Property (Scotland) Act, Married 

^_^^, ., « - ,. Women's Pro- 

1881, the antenuptial contract of marriage was often used to nerty (Scot- 
protect the wife's estate against both the jus mariti and issi. ^ * 
the jus administraUcmis of her husband and the diligence 
of his creditors. The Act has materially abridged the Act does not 

affect ante- 

husband's legal interest in his wife's estate ; but it does not nuptial 

contracts. 

exclude or abridge the power of settlement by antenuptial 

contract of marriage, § 1 (5). Further, it does not affect 

249 
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Contracts and BDy Contracts made or to be made between married 

^hts ex^^ persons before or during marriage, or the law relating to 

operationo? such Contracts, or the law relating to donations between 

married persons, or to a wife's non-liability to diligence 

against her person, or any of the rights of married women 

under the Married Women's Property (Scotland) Act, 1877, 

which enacts that the wages and earnings made by married 

women after 1st January, 1878, are free of the jua ToaHti 

and right of administration of their husbands, and that in 

marriages which take place after that date, the liability of 

the husband for the antenuptial debts of his wife is limited 

to the value of any property received by him from, through, 

or in right of, his wife before, at, or subsequent to the 

marriage, § 8. 

Married The Maixied Women's Property (Scotland) Act, 1881, 

pertT (Soot- contains provisions applicable to marriages contracted both 

1881, as to— after and before its commencement. As regards marriages 

contracted after the Act, if the husband had at the time of 

(1.) Marriages his marriage his domicile in Scotland — (1) the wife's move- 
after the Act. ,i,x« i»i 1 , t'j^ 

able estate is vested in her as her separate estate, and is not 
subject to the jvs mariti ; (2) the income of such estate is 
payable to the wife on her individual receipt or order ; but 
she is not entitled " to assign the prospective income thereof, 
or, unless with the husband's consent, to dispose of such 
estate;" (3) the wife's moveable estate is not subject to 
diligence for the husband's debts, provided that her estate 
(except such corporeal moveables as are usually possessed 
without a written or documentary title) is secured or invested 
in the name of the wife herself, or in such terms as clearly 
distinguish the same from the estate of the husband ; but 
(4) any estate of the wife lent or intrusted to the husband, 
or immixed with his funds, is treated as assets of the 
husband's estate in bankruptcy, under reservation of the 
wife's claim to a dividend as a creditor for the value of 
such estate, after, but not before, the claims of the other 
creditors of the husband for valuable consideration in 
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money or money's worth have been satisfied; and (5) 
the rents and produce of heritable estate in Scotland 
belonging to the wife are no longer subject to the jus 
mariti and right of administration of the husband, 

§§ 1. 2. 

As recfards marriasces contracted before the Act — (1) the (2.) Marriages 

^ ^> "^ ^ Wore the Act. 

provisions of the Act do not apply where the husband has, 
before 18th July, 1881, by irrevocable deed or deeds, 
made a reasonable provision for his wife in the event of her 
surviving him ; and (2) in other cases the provisions of the 
Act do not apply, except that the jus mariti and right of 
administration are excluded to the extent prescribed in 
sections 1 and 2 with regard to marriages contracted subse- 
quent to the Act, from all estate, moveable or heritable, and 
income thereof, to which the wife may acquire right after 
the passing of the Act ; but parties married before the Act in oases of 

-_ .. ., /•lA xnAmaffOB con* 

may by mutual deed come under the provisions of the Act as tracted before 
to estate (including such as may have previously come to the may wi^^*^ 
husband in right of the wife) acquired prior thereto, §§ 3, 4. ^i^bySeed. 
Such mutual deed has to be registered in the register of deeds 
at Edinburgh, or in the Sheriff-Court register of the county 
or counties in which the parties reside, and advertised in 
the Edinburgh Gazette, and three times in two local news- 
papers circulating in such county or counties in which the 
parties reside, § 4 ; but it is of no effect as against any 
debt or obligation contracted by the husband prior to the 
date of the deed being so advertised and registered, § 4. 

Where a wife is deserted by her husband, or is living Husband's 
apart from him with his consent, a judge of the Court of pensedwithin 
Session or Sheriff-Court, on petition addressed to the Court, ^ "^ *^®'' 
may dispense with the husband's consent to any deed 
relating to her estate, § 5. 

The Act also provides that the husband of sxijjusreiicii 
woman who dies domicUed in Scotland is entitled, by^Ttet?;^. 
operation of law, to the same share and interest in her 
moveable estate which is taken by a widow in her deceased 
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Leffitim 
from mother's 
estate intro- 
duced. 



husband's moveable estate, § 6 ; and that the children of 
any woman so domiciled at the time of her death take the 
same right of legitim in regard to her moveable estate 
which they have in regard to the moveable estate of their 
deceased father, § 7. The case of Poe, 10 R. (H.L.) 73, 
settled that a husband is entitled to jv^ rdicti out of his 
wife's moveable estate, irrespective of the date of its 
acquisition, and of the date of the marriage. 



Parts of 

marriage 

contract. 



When no trust is created, a contract of marriage, relating 
to moveable estate, may consist of the following parts : — 
I. The Narrative Clausk 

II. Provisions by the Husband in favour of Wife 
AND Children. 

III. Declaration that the Provisions to the Wife 

AND Children are in full of their Legal 
Claims. 

IV. Conveyance of Wife's Property. 

V. Appointment of Trustees to see Obligations 

IN Marrlage-Contract Implemented. 
VI. Registration Clausk 
VIL Testing-Clause. 



I. Narrative 
clause. 



I Narrative Clause. — This clause sets forth the 
names and designations of the parties to the contract, and 
contains a promise by them to solemnise the marriage in 
usual form. 



II. ProviflionB 
in favour of 
wife and 
children. 



11. Provisions by Husband in favour of Wife and 
Children. — A husband may convey moveable estate to his 
wife, or to trustees on behalf of her and his children ; or he 
may bind himself to lay out a sum, the interest of which 
will be payable to his wife in the event of her survivance, 
and the fee of which will go to his children ; or he may 
bind himself to pay to her an annuity during the years of 
her viduity, and to the children a sum either at his death 
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or at some time prior thereto ; or he may bind himself to 
give the liferent of his estate to his widow, and the fee of 
it to his children, &c. 

As against the creditors of the husband, the wife and wife may 
children, in virtue of the provisions in their favour, may have creditors of 
(1) a preference, (2) a jus crediti, or (3) only a «pe8 (ij^pSerence. 
sibccessionis. A wife can acquire a preference as against 
her husband's creditors, provided there is in the marriage- 
contract, or in a deed granted after the marriage, but in 
implement of the obligations undertaken in her favour in the 
marriage-contract, a conveyance of moveable estate to her, 
or to trustees for her behoof, A conveyance of incorporeal 
moveables requires intimation for its completion ; and a con- 
veyance of corporeal moveables by a husband in favour of a 
wife will not be effectual in a question with auditors, if pos- 
session of them is retained by him. See McLaren on Wills 
and Successions, §§ 813, 815, 817, and authorities there 
cited. See also CampbelVs Trustees.ll R. 1078. As a rule, (2)or/M* 
the provisions by the husband to the wife, whether they are 
payable before or after his death, confer on her a ju8 crediti, 
entitling her to rank with her husband's creditors in respect 
of the provisions due to her, either absolutely or contin- 
gently, as the case may be, McLaren on Wills and 
Successions, § 809. Thus, if a husband has bound himself 
to pay an annuity to his wife after his death, and he 
becomes bankrupt, she is entitled to rank on his estate for 
the value estimated as for a contingent annuity. If it is 
found on the death of the husband (by which event such 
annuity becomes payable) that his estate is bankrupt, she 
will be entitled to rank for the value thereof in one capital 
sum. When the obligations in favour of the wife are of the (3) or spet 
nature of a succession, she has no jii8 credit i. In the case 
of Orant, 10 Macph. 804, a husband, in his antenuptial 
contract of marriage, bound himself to pay to trustees a 
sum to be held or applied for behoof of him and his wife 
as they might instruct, and it was declared that, in the 
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event of the predecease of the wife, any part of the sum 
remaining in the hands of the trustees should be at his 
absolute disposal, and that, on his death, any balance of it 
then remaining should form part of his estate thereinafter 
assigned and conveyed. After this declaration followed a 
conveyance of his estate to the wife in liferent, and the 
children of the marriage in fee. On the bankruptcy of 
the husband, it was held that the wife could not com- 
pete with his creditors in respect that her interest was 
a mere right of succession. In giving judgment. Lord 
Justice-Clerk MoncreifF said, ** The attempt to give a wife 
a right of joint administration over the husband's funds, 
apart from any right of property, is a novelty, and 
appears to me quite unavailing against creditors. I do 
not say such a right might not be confirmed and made 
effectual, if sufficient machinery were provided in the 
trust-deed to exclude the husband's right. But without 
such exclusion, a joint right of administration in the 
spouses imports in law nothing but a right in the hus- 
band when the funds are his." 
Children may Children have a preference against creditors if there is a 
thdr parSS^ conveyance in trust, completed habili inodo, for them in the 
profereSe, o/'^^^^ri^^'C^^^^ract, or in a deed granted subsequent to the 
OT (8)^#p«'''' marriage, but during the solvency of their father, and in 
wccesitanti. implement of obligations in the marriage-contract in respect 
of which the children have either a jtus crediti, or only a 
apes succeaaionis, M'Laren on Wills and Successions, 
§§ 815-818; Fraser's Husband and Wife, 1358 et aeq. 
Children have also a preference if a jua crediti is 
secured by proper diligence, Ersk. 3, 8, 40 ; Eraser 
Rules for on Husband and Wife, 1421. The rules for determin- 
whether child- ing whether children have a jwa crediti enabling them 
cmfttiOT jpa' to come into competition with the onerous creditors 
4ucce8ttontM. ^^ their parent, or a apea aibcceaaionia not enabling 
them so to compete, in the provisions under marriage-con- 
tracts, have been stated by Lord Moncreiff in Goddard, 6 D. 
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1018, in this way : " 1. I understand the rule of law to 
be, that under such marriage-contracts the children have a 
ju8 credidy giving them such a right against the creditors 
of their father, if the provision is so conceived as that there 
was or might be & direct interest accruing to them in the 
lifetime of the father. As, for example, if the provision is 
made payable on the marriage or majority of the child, 
though such event should happen in the lifetime of the 
father ; or if the provision is declared to bear interest from 
any such term which might be in his lifetime ; or if it is 
declared to be payable at the dissolution of the marriage, 
or to bear interest from and after that event, which may 
happen by the wife's predecease. 2. But, on the other 
hand, if the provision is so conceived that the principal is 
not payable till after the father's death, and does not bear 
interest from any earlier term, and where no actual benefit 
or interest can be claimed or taken in his lifetime, there 
is no jvj8 ci'editi vested in the children as against onerous 
creditors. In respect of the father and his heirs, they are 
no doubt creditors ; but in respect of his creditors, they are 
merely heirs, having no more than a spea swccessionis, 
3. I understand it also to be a fixed rule, that ' it has no 
effect in conferring a jus crediti on the children that, 
instead of the husband being simply bound to pay a sum to 
the children, he engages to provide and secure a sum so 
payable.' 4. But if he actually lends out the money, or 
constitutes a trust, or grants heritable security to the wife 
or any other person in name of the children, with absolute 
warrandice, ' it constitutes a fee in the children which will 
prevail against onerous creditors.' " See also Eraser on 
Husband and Wife, 1356 et seq. But to the rule that 
provisions, payable to children after the death of a parent, 
do not confer a jus crediti in their favour, there is an 
exception. When these provisions are the counterpart of 
an onerous bargain, they give the children a jus crediti 
and not merely a spes siLCcessionis. For example, a father. 



ren. 
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in his daughter's marriage-contract, bound himself to pay to 
her a liferent, which became payable after his death. The 
daughter and her husband, on account of the liferent, 
renounced her legitim. The Court held that the daughter 
had a jus crediti in a question with the creditors of her 
father, Gordon, 11 S. 368. In the construction of pro- 
visions to children in marriage-contracts, there is in dubio 
a presumption that a jus crediti, not a mere spes succes- 
sionis, was intended to be conferred, Herries, Farquhar 
Jk Co., 16 S. 948. A spea auccessionis of children under 
a marriage-contract, can be defeated by the onerous deeds 
of the father, but not by his gratuitous deeds. See Fraser 
on Husband and Wife, 1407. 
Vesting of The time when a provision in favour of children under a 

proviBions 

under a mar- marriage-con tract vests is determined by the intention of 

riage-contraot 

in the chUd- parties, as gathered from the deed ; but there is a presumption 
against vesting till the dissolution of the marriage, Qra/nt's 
Trustees, 4 Macph. 336 ; Wardlaw's Trustees, 7 R 1070. 
In Wardlaw's Trustees, a husband bound himself to provide 
the one-half of all estate he should conquest or acquire 
during his marriage to his wife in liferent and the children 
in fee, and his wife conveyed her whole means and estate 
to trustees for behoof of herself and husband " in conjunct 
fee and liferent " for the liferent use allenarly of the husband, 
and exclusive of the jus mariti or right of administration of 
the husband, and for the use and behoof of the children of 
the marriage, and that in such proportions as the husband 
should appoint by writing ; or, if there was no such writing, 
then in equal shares. Power was given to the trustees to pay 
to the wife part of the capital if they deemed fit to do so. 
The husband was survived by his widow and four children, 
and the Court holding that, on a sound construction of the 
deed, the widow was. not fiar of the estate which she had 
conveyed to trustees, decided that the provisions of the 
children vested in them at the date of the father's death, 
by which the marriage was dissolved ; and in giving judg- 
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ment Lord Justice-Clerk Moncreiff remarked that in mar- 
riage-contracts and in settlements, the presumption is for 
vesting at the dissolution of the marriage in the one case, 
and at the death of the testator in the other. Where, 
however, estate is made over to trustees under a marriage- 
contract for behoof of the children of a marriage, vesting 
takes place in the children at the birth of the eldest, and 
that although the estate is burdened with a liferent in 
favour of either or both of the parents, Beatties Trustees, 
24 D. 519, 535. If a provision to children is only pay- 
able at a dies incertus — e.g., on their marriage or majority, 
— vesting does not take place until the day of payment 
arrives, Ch^ndlay, July 1, 1814, F.C. When a provision 
is in favour of the children of a marriage, it vests in them 
as a class, and the children who survive the period of vesting 
are entitled to the whole of it, Burnett, 16 D. 780. * Pro- 
visions, payable on a parent's death, do not, as a rule, vest 
in children until that event happens, Lockhart, 20 D. 690, 
and see Scotfs Trustees, 9 E. 798. If a bond of provision 
is in favour of a child and his heirs and assignees, the heirs 
and assignees in the destination take nothing if the child 
predeceases the parent, Russel, M. 6372. See further on 
Vesting, p. 270 et seq. 

A father has, at common law, a power of apportionment Power of 

T_''i_'ij n •• jx«jj.j.i_ ^ apportionment 

among his children of a provision destined to them as a class of proviidonB 

by his marriage-contract. Sometimes this power is reserved 

in the contract, in which case the reserved power supersedes 

the power at common law, Fraser on Husband and Wife, 

1365 et seq. In virtue of his power of apportionment, the 

father can exclude entirely an object of the power, 37 and 

38 Vict. c. 37, § 1 ; Maclde, 12 R. 1230. 

III. Declaration that the Provisions to the Wife hi. Deciara- 

AND Children are in full of their Legal Claims. — tiS?oMl^?3i 

This clause is useful ; for whilst a provision by a husband ° fi«»i<^»*™»- 

to a wife, whether in a marriage-contract or other deed, 

s 
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excludes her from claiming terce unless a contrary intention 
appears, 1681, c. 10, the wife's jvs relictcB is not readily 
discharged by implication, Ersk. 3, 9, 16; Fraser on 
Husband and Wife, 1060. Nor is a claim of legitiTn 
discharged by implication ; the intention to exclude it 
must be clear, Earl of Kintore, 13 R. (ELL.) 93. 



IV. Convey- 
ance of wiie*8 
property. 



IV. Conveyance of Wife's Property. — In this part 
of the deed, the wife makes such provision in favour of her 
husband and children nascituri as may be agreed on. 
Mutatis mutandis, what has been said of provisions by a 
husband to a wife and children applies to provisions by a 
wife to a husband and children. As a husband is now 
entitled, in the absence of conventional provisions, to 
courtesy and jus relicti out of his wife's property, and the 
children are entitled to legitim out of their mother's property 
as well as their father's, a declaration that the provisions by 
her to him and them are in full of all legal claims ought 
to be inserted in the contract 



V. Appoint- 
ment of trus- 
tees to secure 
implement of 
provisions to 
wife and 
children. 



V. Appointment of Trustees to secure Implement 
OF Provisions to Wife and Children. — When this 
clause does not exist, the Court will appoint a curator ad 
litem to a wife, or a tutor or curator ad litem to a child 
who requires to sue for implement of the obligations in the 
marriage-contract. 



VI. Registra- 
tion clause. 



VI. Eegistration Clause. — This clause provides for 
registration for preservation and execution. 



VIL Testing- 
clause. 



VII. Testing-Clause — This clause is in the ordinary 



form. 
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fa 
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Postnuptial contracts. 

If the provisioDs of a postnuptial contract of marriage Postnuptial 
are to give the wife a jus crediti against her husband's ^^^ 



creditors, these circumstances must all concur : — 

(1.) The husband must be solvent when it is made, 
Beirs Prin. § 1942 ; Fraser's Husband and Wife, 
1498. 
(2.) The provisions in the wife's favour must be reason- 
^ able in amount with regard to the husband's 

•ji- estate, Sharp, 1 D. 396 ; Mitchell, 4 E. 800. 

n (3.) The provisions must not be payable during the 

n subsistence of the marriage, Dunlop, 5 Macph. 

:» (H.L.) 22. 

s Provisions in favour of children under a postnuptial 

n contract confer on them no ju8 crediti entitling them to 

J rank with creditors, unless there has been actual or con- 

T structive delivery of the deed, and unless it was granted 

I during the solvency of the parent. If the deed remains 

undelivered, the contracting spouses can revoke it so far 

as it confers provisions on children. Legitim cannot be 

defeated by provisions in a postnuptial contract. See 

Fraser's Husband and Wife, 1498. 



CHAPTEE 11. 

TESTAMENTARY WRITINGS RELATING TO MOVEABLE 

PROPERTY. 

Who can teat. Any man or woman, who is unmarried, without la\vful 
issue, of full age, and subject to no legal incapacity, 
can bequeath his or her estate, heritable and move- 
How far a ^\^Iq iq whom he or she desires. But a married man 

parent can ' 

tejteflfectu- cannot by testamentary writing defeat the right of 
terce, or the jus relictce of his wife, or the right of 
legitim of his children ; and a married woman cannot by 
testamentary writing defeat the right of courtesy and jus 
relicti of her husband, or the right of legitim of her children. 
Thus, if a man is possessed of moveable estate only, and 
has a wife and children, he can test effectually to the 
extent of one-third of his free estate ; for on his death the 
wife is entitled to one-third of it as jus relicixB, and the 
children are entitled to the other one-third as legitim. 
If he died survived by his wife only, hLs testament would 
be effectual to the extent of one-half of his free estate, she 
being entitled to the other half as jus relictw ; and if he 
died, survived by his children only, then his testament 
would be also effectual to the extent of one-half of his free 
estate, they being entitled to the other half. Similarly, 
a married woman cannot defeat her husband's jus relicti, 

"Dead'spart." or her children's right of legitim. The part of the move- 
able estate on which a parent or spouse can test is 
called " dead's part," which can be left to whom he or she 
chooses. Further, a married man can destine his heritable 

estate, subject to the right of his wife's terce, to any one ; 
260 
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and a married woman can destine her heritable estate, 
subject to the right of her husband's courtesy, to any one. 
If claims of terce, jua relictce, and legitim out of his 
estate, have been barred either by provisions in an ante- 
nuptial contract or otherwise, a married man can test 
on his whole estate, heritable or moveable, as he chooses ; 
and a married woman can do the same if claims of 
courtesy, jvs relicti, and legitim out of her estate have 
been barred. 

A pupil cannot test ; a minor can test on his moveable a pupil 
estate, not on estate which is heritable ex aud natiird. a minor can on 

The succession in moveables is governed by the law estate, 
of the domicile of the deceased person, Ersk. 3, 9, 2 et J^^^n ii 
seq. ; the succession in heritage is governed by the ^^^^^^^ 

rei aitce, domieilii. 

In moveable succession there is no preference of males Unes of 

j% -I jii.- 1 jf ' -A. T^A Bnccesfflon. 

over females, and there is no law of primogeniture ; but 
the lines of succession both in heritable and in move- 
able estate are the lineal, the collateral, and the ascend- 
ing in their order. 

The moveable estate of a person who dies unmarried, Rule— move- 
or the dead's part of the estate of a person who is survived descenoU to 
by both spouse and children, or by spouse, or by children, ^ ■<>■"• 
descends, ah irUestato, to the next-of-kin of the deceased. 
If the deceased died possessed of heritage as well as move- Coi]*tion by 
ables, and if his heir in heritage is one of his next-of-kin, heritage, 
the heir can take the heritage, in which case he is entitled 
to no share of the moveables ; or he can throw the heritage 
into the common stock, in which case he and the other next- 
of-kin are entitled to an equal share of the heritable and 
moveable estate. The right of representation in moveable ProviBions of 
succession was introduced, and the right of collation Moveable 
was extended, by the provisions of the Intestate Move- iutT^^*^ 
able Succession Act, 1855 (18 Vict. c. 23), which was 
passed on 25th May, 1855. In the Act, the words inton>««tation 

^ . , . . - dauseofAct. 

'' intestate succession ' mean succession m cases of partial 
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as well as of total intestacy ; the word " intestate " means 
every person deceased, who has left, undisposed of by will, 
the whole or any portion of the moveable estate on which 
he might, if not subject to incapacity, have tested; and 
the words " moveable estate " mean the whole free move- 
able estate on which the deceased, if not subject to 
incapacity, might have tested, undisposed of by will, and 
any portion thereof so undisposed of. A reference to the 
(1.) The inue provisions may now be made. The Act provides : — (1.) " In 
tngwLiJ^^ ^l cases of intestate moveable succession in Scotland, aocru- 
o?™heir parent ^^S ^^^ ^^^ passing of this Act, where any person, who, had 
Son^to"«r^ he survived the intestate, would have been among his next- 
inteatate. of-kin, shall have predeceased such intestate, the lawful 
child or children of such person so predeceasing shall come 
in the place of such person, and the issue of any such child 
or children, or of any descendant of such child or 
children who may in like manner have predeceased the 
intestate, shall come in the place of his or their parent 
predeceasing, and shall respectively have right to the share 
of the moveable estate of the intestate to which the parent 
of such child or children, or of such issue, if he had 
survived the intestate, would have been entitled ; provided 
always that no representation shall be admitted among 
collaterals after brothers' and sisters' descendants, and that 
the surviving next-of-kin of the intestate claiming the office 
of executor shall have exclusive right thereto, in preference 
to the children or other descendants of any predeceasing 
next-of-kin, but that such children or descendants shall be 
entitled to confirmation when no next-of-kin shall compete 
for said office," § 1. Prior to this Act there was no repre- 
sentation in moveables; there always has been representation 
in heritage. To illustrate the doctrine of representation in 
moveables, a case may be stated. Thus, if A dies intestate, 
survived by a widow, two children, and two grandchildren by 
a child who predeceased him, and possessed of free moveable 
estate, the estate will be divided in this way: — One-third, as 
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ju8 relictce, falls to the widow; one-third, as legitim, goes to 
the children of the intestate (there being no representation 
as regards the legitim fund) ; and the remaining one-third, 
which is dead's part, and which A could have bequeathed to 
relatives or strangers, can be demanded as follows : — one- 
third of it by each of the two children, and the remaining 
one-third by the grandchildren, in virtue of the representa- 
tion introduced by the Act Again, suppose that A, an 
unmarried man, dies intestate, and that he is survived by 
two brothers, and by a son of a sister who predeceased him, 
and possessed of moveable estate. If the two brothers and 
sister had all survived him, they, as his nearest-of-kin, 
would each have been entitled to one-third of his free 
moveable estate. Prior to 1855 the nephew would have 
taken nothing, but now he and the two brothers of the 
intestate each take one- third of the free estate. The 
representation introduced by the Act applies only to cases Act only 
where some of the next-of-kin of the intestate die and Bome of the 
leave issue. Accordingly, where all the nearest relations of have pre- ^ 
the intestate are nephews and nieces, they, as his next-of- le^^ue.**** 
kin, and in their own right, take his estate per capita, 
and not per stirpes as representatives of their deceased 
parents, Twmer, 8 Macph. 222. In the case of Orvhiaton, CoUateraisin 
1 Macph. 10, there was a competition between cousins- the Act. 
german and the descendants of cousins-german about the 
succession to moveable property of an intestate, and it was 
decided that the expression '' collaterals," in section 1 of the 
Act, means collateral relations of the intestate, that the 
cousins-german, who were the next-of-kin of the intestate, 
were collaterals under the section, and that they, to the 
exclusion of the descendants of predeceasing cousins-german, 
were entitled to the estate of the intestate. If a testator, 
dying after 1855, leaves by testament moveable estate to his 
'^nearest heirs and successors," Nimmo, 2 Macph. 1144, or 
to his "heirs and executors," Maawelly 3 Macph. 318 ; or 
to his *' relations," Williarason, 4 Macph. 66 ; or to his 



26i TESTAMENTABY WRITINGS. 

*' executors/' Ewart^ 9 Macph. 232, his heirs vn mobUibus, 

according to the Intestate Moveable Succession Act, will 

take his estate. But if a testator, dying after 1855, leaves 

estate to his '' nearest-in-kin," the issue of a predeceasing 

next-of-kin are excluded, Young's Trustees, 8 B. 242 ; but 

not if that expression is followed by qualifying words 

indicative of heirs ab intestato, Tronsons, 12 R. 155; 

(2.) iflsueof and see Hogg, 14 R. 887. (2.) Section 2 of the Act is 

LirtuoceSf. in these t^rms: "Where the person predeceasing would 

intestate^i have been the heir in heritage of an intestate leaving 

coUateTbar^ heritable as well as moveable estate had he survived such 

OTcfudSb/°* intestate, his child, being the heir in heritage of such intes- 

iS^ from** ^^> shall be entitled to collate the heritage to the efifect 

^movSibie* ^^ claiming for himself alone, if there be no other issue of 

difference *^® predeceaser, or for himself and the other issue of the 

5^e^^f predeceaser, if there be such other issue, the share of the 

heritage and moveable estate of the intestate which might have been 

ajiare tneir ^ ^ ° 

parent would claimed bv the predeceaser upon collation if he had sur- 

nave taken on . , 

collation, vived the intestate ; and daughters of the predeceaser, 
being heirs-portioners of the intestate, shall be entitled to 
collate to the like effect ; and where, in the case aforesaid, 
the heir shall not collate, his brothers and sisters, and their 
descendants in their place, shall have right to a share of 
the moveable estate, equal in amount to the excess in value 
over the value of the heritage of such share of the whole 
estate, heritable and moveable, as their predeceasing parent, 
had he survived the intestate, would have taken on colla- 
tion." To illustrate the last part of this section a case may 
be stated. Suppose A dies intestate, possessed of a heritable 
property of the value of £1000, and of free moveable 
property of the value of £3000, and survived by two sisters, 
B and C, and a nephew D and a niece E, the children of 
a brother F who predeceased him. Had F survived A, he 
would have been heir to the heritage, and would have been 
entitled to collate the heritage with the moveable estate. 
Had he collated, he and his sisters B and C would each 
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have taken £1333, 6s. 8d. F having predeceased A, D 
is heir to the heritage, and if he refuses to collate for 
himself and E, E can claim out of A's moveable estate 
£133, 6s. 8d. — i,e,, the difference between the value of 
the heritage and the share her father F would have taken 
by collation. (3.) By section 3 of the Act it is pro* (3.) Father to 
vided : *' Where any person dying intestate shall predecease extent of one- 
his father without leaving issue, his father shall have right issuer ^ "^ 
to one-half of his moveable estate, in preference to any 
brothers or sisters or their descendants who may have sur- 
vived such intestate." Thus, if a person dies intestate, 
survived by his wife and a father and a sister, his free 
moveable estate is divided in this way : one-half, as ju8 
rdicke, goes to his widow, one-fourth to his father, and 
one-fourth to his sister. Prior to 1865 the father would 
have received nothing, and the sister would have taken 
one-half as dead's part. (4.) The Act rives the mother (4.) Where 

^ ^ ^ ^ father haa pro- 

of an intestate, who leaves no issue and whose father deceased and 

there is no 

has predeceased, him, a right of succession. Section 4 isroe, mother 

. , -rm • 1 • • t 1 • succeeds to ex- 

provides: "Where an intestate dying without leaving tent of one- 
issue whose &MheT has predeceased him shall be survived 
by his mother, she shall have right to one-third of his 
moveable estate, in preference to his brothers and sisters 
or their descendants, or other next-of-kin of such intestate." 
(5.) Although brothers and sisters consanguinean of an (5.) Brothers 

ana sisters 

intestate succeeded to his moveable estate prior to 1855 uterine and 
as they succeed now, on the failure of the brothers and scendants sue- 
sisters-german and their descendants, brothers and sisters half if father, 
uterine, like the mother, of an intestate had, prior to 1855, brothenand 
no right of succession. Now the Act, if there is a failure Md^SS^*"' 
of brothers or sisters-german or consanguinean and their |JJ5?5es*id- 
descendants, and if both the father and the mother of the ^^^ "^ ^^^ 
intestate have predeceased him, gives the brothers and 
sisters uterine of the intestate one-half of the succession. 
Section 5 enacts that '' where an intestate dying without 
leaving issue, whose father and mother have both prede- 
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Illegitimate 
children in a 
question of 
succession. 



ceased him, shall not leave any brother or sister-german or 
consanguineaD, nor any descendant of a brother or sister- 
german or consanguinean, but shall leave brothers and 
sisters uterine, or a brother or sister uterine, or any 
descendant of a brother or sister uterine, such brothers 
and sisters uterine and such descendants in place of 
their predeceasing parent shall have right to one-half of 
his moveable estate." Thus, if an intestate has no heirs, 
either in the descending line or in the collateral line 
(which does not include brothers and sisters uterine, 
but which includes brothers and sisters consanguinean 
and their descendants), but if he is survived by a 
father and mother and brothers and sisters uterine, the 
father, as his next-of-kin in the ascending line, takes 
the whole estate to the exclusion of mother and brothers 
and sisters uterine. But if he dies predeceased by father 
and mother, and by all his brothers and sisters, german and 
consanguinean, and their descendants, then his brothers and 
sisters uterine take one-half of his free moveable estate, 
and the other half goes to his next-of-kin in the ascending 
line. The brothers and the sisters uterine of an intestate 
have no right of succession to his heritable estate. An 
illegitimate child has no right of succession ah inteatato to 
the estate of his or her parent, nor has the parent of an 
illegitimate child any right of succession ab intestato to the 
estate of the latter. Bell's Prin. § 2063. The lawful 
issue of a parent, who is himself illegitimate, succeed to bis 
estate according to the rules already noted, and such 
parent has the same right of succession to the estate of his 
lawful issue as a parent who was not born illegitimate has 
to the estate of his children. But if an illegitimate child 
dies without lawful issue and intestate, his estate, heritable 
and moveable, falls to the Crown as uttimua hceres. 



Parts of a The rules of intestate succession having been explained, 

testament of 

moveable the parts of a testament of moveable estate (when it is 

estate. 
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desired to create no trust), may now be considered. Such 
a testament generally consists of these parts : — 

I. Narrative or Inductive Clause. 
11. Dispositive Clause. 

III. Appointment of an Executor. 

IV. Payment of Legacies. 

V. Reservation of Liferent by Testator. 

VI. Clause Dispensing with Delivery. 

VII. Registration Clause. 

VIII. Testing-Clause. 

The ordinary form of a disposition and settlement of Form of dis- 

V 1 • • ^ 1 < position and 

moveables is m these terms : — settlement of 

moTeables. 
I, A, for the favour and affection I have and bear to the per- j Narrative 
80U8 after named, and for certain other good causes and considera- or inductive 
tions, Do HEREBY, with and under the burdens and reservations cl*^®* 
after specified, give, grant, assign, and dispone to and in favour Jii^^"^^****^^ *^ 
of B, his heirs, executors, and assignees whomsoever, all and 
SUNDRY the whole moveable estate, of whatever kind and denomi- 
nation, or wherever situated, at present belonging and addebted, or 
which shall belong and be owing to me at the time of my death ; 
together with the whole writs, titles, vouchers, and instructions of 
my said estate, and all that has followed, or may be competent to 
follow thereon : And further, I do hereby nominate and appoint j^^ Nomina- 
the said B to be my sole executor and universal legatory, with full tion of ezecu- 
power to him to intromit with the whole estate hereby conveyed, to *®'' 
give up inventories thereof, and to confirm the same ; But declar- 
ing ALWAYS that the said B and his foresaids shall be bound and 
obliged, as by acceptation hereof they bind and oblige themselves, jy^ payment 
to make payment, out of my said moveable estate, of all my just of legacies, 
and lawful debts, deathbed and funeral expenses, and of any gifts 
and legacies I may think proper to leave, and particularly of the 
legacies following — viz. : (here specify the legacies, Ac, and then say) — 
Reserving always to myself my own liferent of the premises, with y Regerva- 
full power to me to alter, innovate, or revoke these presents, in tion of liferent 
whole or in part, at any time in my life : But declaring that, in ^ testator, 
so far as these presents shall not be altered or revoked, the same digpensing* 
shall be valid and effectual, though found lying in my own custody, with delivery, 
or in the custody of any other person for my behoof, undelivered at 
the time of my death, with the delivery whereof I hereby dispense 
for ever : And I consent to the registration hereof for preserva- yjj^ clause of 
tion. In witness whereof, &C. regittration. 

See Juridical Styles, vol. ii. 574. clause. 
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I. NftrraiiTe 
or induotiye 
clause. 



I. Nabbative OB Inductive Clause. — This clause sets 
forth the name of the testator. 



II. Diaporitive II. DISPOSITIVE CLAUSE. — The testator may, in this 

clauBe. 

clause, make over either the whole of his moveable estate 
or a certain part of it. 



III. Appoint- 
ment Of an 
executor. 

When execu- 
tor receives no 
inBtruotions as 
to diyision of 
estate. 



Competition 
for the office 
of executor- 
dative. 



IIL Appointment of an Executob. — In this part of the 
deed, the testator appoints an executor, or executors, with 
power to intromit with his whole moveable estate. If the 
executor receives no instructions as to how he is to dispose 
of the estate, and there is no disposition of the estate to 
him, — in other words, if the testator has simply named 
a person to be his executor, — he has to divide it accord- 
ing to the rules of intestate succession. Prior to 1855, 
executors-nominate were entitled as such to retain one- 
third of the dead's part of a testator's estate, but this right 
was abolished by the Intestate Moveable Succession Act, 
1855, § 8. 

If a person dies — (1) intestate, or (2) testate, but 
without the appointment of an executor, or (3) testate, but 
the executor nominated declines to act, an executor-dative 
can be appointed to distribute the estate. Claimants for 
the office of executor-dative are preferred in this order : — 
(1) general disponees or legatees ; (2) the next-of-kin ; (3) 
descendants of the next-of-kin ; (4) the widow ; (5) credi- 
tors; and (6) special legateea If fathers, mothers^ or 
brothers and sisters uterine are entitled under the Intestate 
Moveable Succession Act, 1855, to a share of an intestate's 
estate, they are entitled to be conjoined in the office of 
executors-dative with the next-of-kin, and they, if the next- 
of-kin do not desire appointment as executors-dative, are 
entitled to the office, Muir, 4 R 74; Webster, 6 R. 102. 
In Mmr, Lord President Inglis said : — " I am of opinion 
(1) that the mother of a deceased may, in the absence of the 
next-of-kin be confirmed executrix-dative qua mother in con- 
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sequence of the interest conferred upon her by the Moveable 
Succession Act, 1855 ; and (2) that it is conformable to 
well recognised practice that two parties, each of whom 
might be confirmed separately, should be confirmed 
jointly, though in diflferent characters. The reason is 
that interest in the succession is the general ground 
of confirmation." For confirmation of executors, see 
infra^ p. 280. 

IV. Payment of Legacies. — ^The chief purpose of a iv. Payment 
testament of moveable estate is the disposal of the testator s oiassefl of . 
estate by legacies. Legacies are of these classes : — (1) ®8****®'' 
universal or residuary ; (2) general ; (3) special ; (4) 
demonstrative ; (5) the legatum liherationis ; (6) the 
legatu/m rei alienee. A universal or residuary legacy is a (i.) Universal 

fi t ^ 1 t» «i .,.01 residuary 

bequest of the whole free estate of the testator — i.e,, his legacy, 
estate, minus debts, expenses, and other legacies, A gene- (2.) General 

lesacv 

ral legacy, or legatv/m quantitatiSy is a bequest of so much 
moveable estate, — ^not of a special debt or particular article. 
A special legacy, on the other hand, is the bequest of (3.) Special 
a special debt or a particular article. A demonstrative (4,) Demon- 
legacy is a bequest " of a sum of money payable out of or "^n^ti^e legacy, 
charged upon a particular subject or security, and is similar 
in its legal properties to a legacy of quantity/* M'Laren on 
Wills and Succession, vol. i. 388. The legatum libera- i^-) Legatum 

• •• y #» "II "II 111 lif>cr'(itwnis. 

txoms IS a bequest of a debt or debts due by the 
legatee to the testator ; and it falls under the category of 
special le&facies. The legatum rei alienee is a bequest (6-.) Legatum 

, . reialien<B. 

of a subject not belonging to the testator. If the testator 
knew that the subject of bequest was not his property, 
his executor must buy it for the legatee ; but if the 
testator wrongly believed it to be his, the legacy is 
ineffectual. The right of a legatee of a special legacy itighta of 
is different from that of a legatee of a general legacy. 
The legatee of a special legacy has, on the testator s 
death, a right of action (to which the executor must 
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be made a party) against the possessor of the subject of 
the bequest ; the legatee of a general legacy has only a per- 
Ademption sonal right of action against the executor. Special legacies 
le^iM? ^6 preferable to general legacies or residuary legacies, but 
if the subject of a special legacy perishes before delivery, or 
if it is converted by the testator during his lifetime to other 
purposes, it is held to be revoked. Thus, in Anderson, 4 
R 1101, a lady bequeathed, by her testament, a deposit- 
receipt containing a sum, and, after making her testa- 
ment, she uplifted the deposit-receipt and invested the 
money contained in it on heritable property. The Court 
held that the legacy was special, and that it had been 
adeemed in consequence of the contents of the deposit-receipt 
having been uplifted, and otherwise invested during the 
testator's lifetime. See M'Laren on Wills and Successions, 
Verbal legacy, vol. i. 387 ct seq,, and Bell's Prin. §§ 1873-1878. A verbal 
how far good, j^^^^ -^ ^^jj^ ^ ^^^ QxtQut of £8, 6a 8d., but a verbal 

legacy to a greater amount can be proved by the oath of 
the executor when he is residuary legatee, HanTUxJis 
Legatees, M. 3837 ; and see Smiths, M. 6594, and Dickson 
on Evidence, § 631. 

Veiting of It is often difficult to determine when the vesting of a 

®^*^*®*' legacy takes place, or, in other words, when the legatee 

has an indefeasible right to it, which he can transmit 
by inter vivos or mortis causa deed to others, or which 
transmits, in the event of his dying intestate, to his 
ciauae heirs. There is sometimes, in a testamentary writing, 

pcriodof ^ clause declaring not only when legacies are pay- 
vesting. j^IjJq ]y^i ^igQ when they vest. This clause, if clearly 

expressed, and not inconsistent with the purposes of the 
testament (see Groom's Trustees, 22 D. 45), puts the 
Ruieaof period of vesting beyond dispute. For determining the 

vesting. period of vesting, in the absence of such a clause, these 

(1.) Intention rules may be given : — (1.) The intention of the testator, as 
o testator. gathered from his testamentary writings, will determine the 
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period of vesting. (2.) There is a presumption in favour (2.) Presump- 
of vesting a morte testatoris, especially if the period of vesting omorfe 
payment or of distribution is not postponed, and that 
whether the legatees be individuals nominatim, or a class, 
Carleton, 5 Macph. (ELL.) 151. (3.) The giving of a life- (3.) liferent 

11/. 1 ^1 to one, fee to 

rent to one person, and the fee to another, or to another another, 
and his heirs and successors, does not prevent the vesting 
of the fee a morte testatoris, whether the testator has created 
a trust or not, Carleton, supra; Nvmmo, 2 Macph. 1144 ; 
Marchhanks, 14 S. 521; Cochrane, 17 D. 103; Douglas, 
2 Macph. 1008. In Carleton, Lord Colonsay said: ''At 
one time doubts were entertained as to the case where the 
settlement was by a trust-deed, to hold for a liferenter and 
successive persons as fiars, but the tendency of recent 
decisions in that class of cases, and indeed in almost all cases, 
has been in favour of the vesting of the fee a morte testatoris, 
unless the terms of the deed are such as to exclude that 
construction." (4.) If a condition, personal to the grantee, (4.) CJondition 

peraon&l to 

is attached to a legacy, vesting will not, as a rule, take the grantee 

place until the condition is purified. Thus, if a legacy is pay- legacy. 

able to a legatee on his attaining majority or his marriage, 

there is no vesting until the occurrence of one of these 

events, Torrie, 10 S. 597 ; Fergusson, 6 Macph. 88. See 

also Wood, Hume, 271 ; Matthew, 6 D. 718. (5.) But if a (s.) Legacy 

legacy is payable at a dies certus, or a dies iTicertus — for ^^ Itdia* 

example, if a legacy is payable to A on the death of B (an *'*^^'"'- 

event which must take place), or the mairiage of B (an event 

which may never take place) — ^vesting will take place 

a morte testatoris in respect of the dies certus, the death 

of B in this case, Home, Hume, 530 ; Mackintosh, 10 

Macph. 933. (6.) Unless a contrary intention is expressed (6.) Words of 

or is implied, words of survivorship are referable to the"^^^^^^" ^" 

period of distribution, and vesting is postponed till that 

time. Young, 4 Macq. 314; Melrose, 7 Macph. 1050; 

Howafs Trustees, 8 Macph. 337. "Where a benefit," 

said Lord Young in the recent case of Peacock's Trustees, 
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12 R. 878, " is given by will, and it is provided that in 
the event of the person benefited dying the benefit is to go 
to some one else, that will be held prima fade to mean in 
the event of his dying before the testator. When you have 
a clause of survivorship, however, there is authority for 
holding that the event of death is referable to the period of 
distribution, because before that period arrives you do not 
know who are to l^enefit, and it is now firmly enough settled 
that where payment is postponed until the death of a 
liferenter, and is then to be made according to the existing 
state of the family, there being a clause of survivorship, the 
event of predecease is to be regarded with reference to the 
(7.) DestiiiR. period of distribution." (7.) Not infrequently a liferent of 

tion-over of 

fee. moveable estate is given to one, and the fee is destined to 

another, whom failing, to a third party — that is, there is 
in the destination of the fee, a conditional institution or 
destination-over. The destination-over does not per se 
prevent the vesting of the fee a morte testaioris, 
GarletoTif 5 Macph. (H.L.), 151. "The more recent 
cases," it has been said, "seem to establish the rule, 
that wherever a conditional institution of strangers can 
fairly be supposed to be intended to meet the con- 
tingency of there being no objects of the class primarily 
instituted in existence at the death of the settlor 
or testator, it will receive that interpretation; and the 
birth of such objects will accordingly be held to evacuate 
the ulterior destination, and to vest the right in the class 
primarily instituted. Where the primary legatee pre- 
deceases the testator, the interest vests a morte testatoris 
in the substituted legatees ; and the same construction 
necessarily prevails where the bequest is given to the 
legatee expressly in the event of his survivance of the 
testator, and the conditional institute is thus confined to 
the contingency of the primary legatee predeceasing the 
testator," M'Laren on Wills and Successions, vol. ii. 19 ; 
see also Peacock's Ti^ustees, 12 R. 878. In the recent 
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cases of Hcddane'a Trustees, 9 R. 269, and Murray, 
14 B. 86 8, an ulterior destination of the fee in a bequest 
of residue prevented vesting a morte testatoris. In 
Haldcme's Trustees a testator destined the residue of his 
estate, in the event of two liferentrices dying without issue 
(which occurred), " to my own nearest heirs in moveables, 
the division always being per stirpes, and not per capita." 
The Court, by a majority, held that there was no vesting 
a Tnorte testatoris, but that the fee vested at the date of 
the last survivor of the liferentrices in those who then 
bore the character of nearest heirs of the testator. 
(8.) A fee in moveable or heritable estate may vest (a) Fee may 
subject to defeasance, Robertson, 7 Macph. 1114 ;todef«iaanoe. 
BaXderston, 19 D. 293; per Lord President Inglis in 
Haldane's Trustees, 9 R 269 ; Grant, 22 D. 63 ; Stewart, 
22 D. 72; Preston Bruce, 1 R 740; Taylor, 6 R 
(H.L.) 217; Fraser, 11 R 196; Bradford, 11 R 1135. 
In the case of Robertson, a wife by antenuptial con- 
. tract, settled, in the event of her predeceasing her hus- 
band, property on him in liferent allenarly and the 
children of the marriage in fee. She reserved to herself 
a power to apportion the fee among the children, and, 
in the absence of such apportionment, the fee was to 
be divided equally among them^ excepting the eldest child 
of the marriage in the event of his happening to succeed, 
exclusively of the other children, to any estate in right of 
his father, of equal or greater value than his equal share of 
his mother's estate. The mother exercised a power of 
apportionment instructing an equal division among the 
children who should survive the longer liver of the spouses, 
but excluding from the division the eldest or other son who 
should succeed to his father's estates. The eldest son 
predeceased his father, but was survived by two daughters. 
In giving judgment. Lord Neaves said : *' Though a fee 
may have vested, our law recognises vesting to take place 

subject to defeasance upon a supervening event; and in 

T 
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this deed, there is a provision to the effect that if the 
eldest son shall succeed, exclusively of the other children, 
to an estate in right of his father of equal or greater 
value than his equal share of his mother's estate, he 
shall not be entitled to the latter. If then the eldest 
son of the marriage had succeeded to an estate in right 
of his father, he clearly would have forfeited his right to 
share in his mother's estate. As it happened, however, 
the eldest son survived his mother, but died before succeed- 
ing to his father's estate, which went to the second son, 
to the exclusion of the eldest son's daughters, and the 
question is, whether the second son is excluded from sharing 
in his mother's estate. I am of opinion that he is. A deed 
of the nature of a marriage-contract which is one of optima 
fides, is to be read with reference to the intention of the 
contracting parties, which, if plainly expressed, must receive 
effect. Now, I cannot read this deed without -seeing that 
it was the intention of the parties that whichever son 
succeeded to an estate of equal or greater value through his 
father should be excluded from sharing in his mother's 
estate. The result of this opinion is that the second son, 
though at his mother's death not the presumptive heir 
to his father's estate, has, by succeeding thereto, lost his 
interest in the fund with which we are here dealing, and, 
on the other hand, that the eldest son's executors have a 
claim to the share on the fund which vested in him by his 
survivance of his mother, subject no doubt to defeasance on 
the occurrence of an event which, however, did not take 
place." In Haldanes Trustees, Lord President IngUs said : 
** A right of property vesting subject to defeasance is no 
anomaly. On the contrary, the law is quite familiar with 
such conditional vesting. The most frequent cases are 
probably those which occur in tailzied succession, when the 
heir who for the time is next entitled to succeed under the 
destination may be excluded by the birth afterwards of a 
nearer heir, who, for the time, is only m spe, . . . But this 
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kind of defeasible fee is not confined to tailzied succession or 
to heritable succession. It occurs also in the case of move- 
able succession provided by deed of settlement." (9.) Dis- (9.) Non- 
cretionary powers may be conferred on trustees so that their ^retionary 
non-exercise may prevent the vesting of provisions in lega- ^Z^ 
tees, Pateraon's Trustees, 8 Macph. 449 ; Smith's Trustees, 
10 B. 1144. For example, trustees were directed to invest 
a sum for the testator's nephew, and to give it to him in 
such sums and ways, and at such times as they thought best 
The nephew, who survived the testator, received nothing from 
the trust-estate, and it was held that no right had vested in 
him. When a testator directs his trustees to pay a sum to 
a first-named legatee as soon as they find it convenient after 
his death, and, in the event of such l^atee dying before 
the period of payment, to pay it to a second-named legatee, 
vesting will take place in the first-named legatee a morte 
testatoriSf^even though he should die before the testator's 
estate is realised by the trustees, Ferrier, 10 Macph. 711 ; 
see also Scotfs Trustees, 4 R 384. Even when a testator 
directs his trustees to realise his estate, and to pay legacies 
to legatees, and provides that, if any of them die before 
receiving payment of their share, it shall go to others, 
the law holds that what the testator ordered to be done 
shall be held to have been done within a reasonable 
time from the date of his death, in accordance with the 
maxim in trust law quod fieri debet infectv/m valet, and 
vesting takes place after the lapse of such reasonable 
time. Love's Trustees, 7 B. 410 ; and compare Howat^s 
Trustees, 8 Macph. 337. 

If a bequest of moveables or heritage is left to A, and Conditioiiaiiii- 

*" ititation and 

he predeceases the testator, his heirs take nothing — ^the nbttitatioii in 
bequest is ineffectual. If, however, a bequest of moveables 
or heritage is left to A and his heirs, and A predeceases 
the testator, his heirs will succeed as conditional institutes. 
As has already been pointed out (see p. 257), A's heirs. 
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if A predeceased the granter, would not take under bonds of 
provision, Ruaad, M. 6372 ; and compare Findlay, 2 B. 
909. But if a bequest of moveables is left to A, whom 
failing to B, and A survives the testator, be takes it, and 
the destination as regards B is evacuated, whereas, under 
a destination of heritage in the same terms, if A, after 
the death of the testator, does not dispose, by deed inter 
vivos or mortia causa, of the heritage, B, as substitute 
in the destination, is entitled to it This difference arises 
from the principle that there is a presumption against 
substitution, and in favour of conditional institution, in 
a destination of moveable estate, whereas there is a 
presumption in favour of substitution, as opposed to con- 
ditional institution, in a destination of heritage. The 
destination, however, in a moveable succession can be so 
expressed as to create a substitution. Thus, a legacy may 
be left to A and failing him to B, under a declaration 
that, in the event of A surviving the testator but dying 
without having received payment of, or having assigned, the 
legacy, B will succeed thereto in preference to the nearest- 
of-kin and the successors of A, whom the testator in that 
event expressly secludes from the succession to the same, 
Juridical Styles, vol. ii. 567. The words '*whom failing" 
do not import a substitution in a destination of moveables, 
Allan, 7 D. 908; Henderson, 20 D. 473; LocTchart, 
6 Pat. 31, and it has been remarked that there is only 
one safe formula for creating a substitution in moveables 
— ^namely, by the words "whom failing, either before or 
after the interest has vested," or words of equivalent mean- 
ing, M'Laren on Wills and Successions, vol. i. 632. There 
is also a presumption in favour of conditional institution 
merely in destinations of mixed succession, Pavl, 10 Macph. 
937. In Paul, a testator disponed to A and B equally 
between them, and, in the case of the death of either 
without heirs of his or her body, to the survivor of them, 
his whole real and personal effects whatsoever. The Court 
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held that — ^the testator having been survived by both — 
the share of one who died without leaving a will, and with- 
out heirs of his body, went to his heir-at-law, on the ground 
that, in a mixed succession, if possession be once got, and 
the right obtained by the disponee, there is no presumption 
of substitution. For the effect of the conditio si sine 
liberie, see Digest of Heritable Bights, 77. 

If a legacy is left to A and B, or to A and B jointly, or Jmaecreteendi 
to A and B jointly and severally, and if both of them sur- ^£ ^ *^ 
vive the testator, the legacy is divided between them 
equally ; but if one of them predeceases the testator, the 
survivor takes the legacy. If, however, a legacy is left to 
A and B equally, or to A and B to be divided equally 
among them, and if one predeceases the testator, the survivor 
only takes one-half of the legacy, and the other half &lls to 
the testator's next-of-kin or to his residuary legatee, Torrie, 
10 S. 597. " There is," observed Lord President Inglis in 
the case of PaodorCs Trustees, 13 R. 1191, "a rule of 
construction settled by a series of decisions beginning in the 
last century and coming down to the case of BuchanairCa 
Trustees in 1883, to the effect that when a legacy is given 
to a plurality of persons, named or sufficiently described for 
identification, * equally among them,' or ' in equal shares,' 
or ' share and share alike,' or in any other language of the 
same import, each is entitled to his own share and no more, 
and there is no room for accretion in the event of the pre- 
decease of one or more of the legatees. The rule is appli- 
cable whether the gift is in liferent or in fee to the whole 
equally, and whether the subject of the bequest be residue, 
or a sum of fixed amount, or corporeal moveables. The 
application of this rule may, of course, be controlled or 
avoided by the use of other expressions by the testator im- 
porting an intention that there shall be accretion in the 
event of the predecease of one or more of the legatees." 
See also Taylor, 5 R. (H.L.) 217; M'Nish, 7 R 96; 
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Haldane'8 Trustees, 9 R 269; Wauch/ype, 10 R. 441 ; 
Forrest's Trustees, 12 R 389. 

^^Uwutd ^* ^*y ^ ^®^ ^ point oat in this connection the nature 
of a donation mortis causd. A donation mortis causA was 
defined in Morris, 5 Macph. 1036, ''as a conveyance of 
an immoveable or incorporeal right, or a transference of 
moveables or money by delivery, so that the property is 
immediately transferred to the grantee upon the condition 
that he shall hold for the grantor so long as he lives, sub- 
ject to his power of revocation, and failing such revoca- 
tion, then for the grantee on the death of the granter." 
Since the case of Morris was decided, it has been Held 
that — (1) the donation does not require to be made under 
the apprehension of immediate death, it being sufficient 
that the donation is made in contemplation of death, and 
(2) that actual delivery of the subject of the donation by 
the donor to the donee is not necessary if the animus 
donandi is proved, Blyth, 12 R 674. A donation mortis 
causd made entirely for administrative purposes, or partly 
for administrative purposes and partly for the donee's own 
behoof, is not valid to any extent, Thomson, 11 R 453 ; 
Sharp, 10 R. 1000. Deposit-receipts, bills of exchange, 
promissory notes, and cheques do not operate as testamentary 
writings, nor do they per se constitute donations inter vivos 
or mortis causd in favour of the persons in whose names thej 
are conceived failing the holder, Cuthill, 24 D. 849 ; Watt's 
Trustees, 7 Macph. 930 ; Miller, 1 R. 1107 ; Jamieson, 7 
R. 1131; and Milne, 11 R. 887. Thus, in Jamieson, a 
husband deposited money, taking therefor a deposit- 
receipt in favour of himself and his wife and the survivor, 
and it was held that the terms of the deposit-receipt did 
not constitute a donation, either iTiter vivos or mxyrtis 
causd, to the wife. But a deposit-receipt taken in the 
donee's name is an important element in the evidence estab- 
lishing donation ; see Lord President (Inglis) in Crosbie*8 
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Trustees, 7 R. 823, and Lord Mure in Jamieson, 7 R. 1131. 
Whilst this is the law as to deposit-receipts, bills of 
exchange, promissory notes, and cheques, the destination in 
bonds, railway debentures, stock certificates, and such like 
documents is an operative destination, and the right to 
them passes to parties called by the destination on the 
death of the person who obtained them, ConnelVa Trus- 
tees, 13 K. 1175. A donation mortis causd of moveable 
estate, though in value above £8, 6s. 8d., is effectual with- 
out writing, — it can be proved by parole ; but to the consti- 
tution of a donation mortis causA of heritable estate writ- 
ing is essential To prove a donation Tnortis causd of 
moveable estate in the general case, the evidence of the 
alleged donees, unless corroborated by facts and circum- 
stances, or by other witnesses, is not sufficient^ see Sharp, 
10 R 1000; CrosUes Trustees, 7 R 823. In Grosbie's 
Trustees, a deposit-receipt was taken in the name of the 
depositor, his sister, and her husband, " to be paid to any, 
or survivor, or survivors of them." After the depositor's 
death, the receipt was found in a room of the house of his 
sister, which he had been in the habit of using ; and his 
sister and her husband deponed that the depositor had 
stated that he had lodged the money in bank for their 
behoof after his death. Holding that the terms of the 
deposit-receipt did not per se operate a donation in favom: of 
the sister or her husband, and that the depositions per se of 
these two would not have been sufficient to instruct a 
donation of the deposit-receipt in their own favour, the 
Court yet decided that it was not necessary for them to 
prove delivery of the deposit-receipt, and that their evi- 
dence, as corroborated by the facts and circumstances of the 
case, was sufficient to instruct a donation m^ortis causd of 
the deposit-receipt. A donation mortis causd resembles a 
legacy in these respects : (a) in being revocable ; (&) in being 
liable for the donor s debts when there is a deficit of other 
funds for their payment ; (c) in not affecting either legitim, 
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ju8 relidoB, or jus rdicti; and (d) in being subject to 
legacy duty : but a donation mortis cauad differs from a 
legacy (a) in not requiring writing for its constitution if 
the subject of the gift is moveable, although exceeding 
£8, 6s. 8d. in value; and (b) in being preferable to legacies^ 
see Lord Deas in Morris, 5 Macph. 1036, and Lord Advo- 
cate, 11 B. 541. 



V. Reservation V. RESERVATION OF LIFERENT BY TESTATOR. ^With- 

of liferent by 

testator. out this clause the testator has full power over his estate. 



yi. cjianso Yi, Clause Dispensing with Delivery. — Although 

wifii delivery, this clause is invariably inserted in formal testamentary 

writings, such writings do not require delivery to make 

them effectual. 



VIL Consent VII. CONSENT TO REGISTRATION. ^By this clause the 

toregistra- ... 

tion. grantor consents to registration for preservation. 

viiL Testing- VIII. Testing-Clause. — This clause is in the usual 
terms. See as to privileges of testamentary wntmgs, p. 41. 



Confirmation 
of exeoators. 



How an exe- 
cutor-nomi- 
nate obtains 
oonfirmation. 



To the completion of an executor's title confirmation is 
necessary. Confirmation is a decree of the sheriff in favour 
of an executor or executors, by which the appointment to 
the office is confirmed, and power given to recover and dis- 
tribute the estate for all interested in it under a testament 
or by the laws of intestate succession, Ersk. S, 9, 27. 
Both executors-nominate and executors-dative, without con- 
firmation, have power to sue for debts due to the deceased, 
but they cannot obtain extract of a decree, or enforce pay- 
ment, or give a valid discharge until they are confirmed in 
the office. 

To obtain confirmation an executor-nominate produces 
the testament, an inventory of the whole moveable estate 
of the deceased, and oath that the inventory is correct, to 
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tbe clerk of Court of the county in which the deceased died 
domiciled, and to the commissary clerk of Edinburgh if the 
deceased was not domiciled in Scotland, or if he had no 
fixed or known domicile ; and, after the testament, inven- 
tory, and relative oath, are recorded in the appropriate 
Court books, the clerk issues a testament-testamentar in 
favour of the executor-nominate. The testament-testamentar 
runs in the name of the sheriff, sets forth the title to the 
office of executor and the giving up of the inventory, con- 
firms the appointment, and gives the executor-nominate full 
power to administer the moveable estate of the testator con- 
tained in the inventory, 21 and 22 Yict. c. 66, as amended 
by 39 and 40 Yict c. 70, § 35. After the issue of the 
testament-testamentar, the executor-nominate is said to be 
confirmed. An executor-nominate does not require to find 
caution for his intromissions. 

In regard to an executor-dative, there are first his Appointment 

, , , and oonflrmft* 

appointment to the office and then his confirmation. He tion of an ex- 
presents a petition for his appointment to the sheriff of the 
county in which the deceased died domiciled, or to the 
sheriff of Edinburgh if the deceased had no fixed or known 
domicile, or had his domicile furth of Scotland; the petition 
is intimated at the court-house of the sheriff, and in the 
Record of Edictal Citations ; the petition is called in Court 
on the lapse of nine days after the date of the certificate of 
intimation ; decree of appointment is then pronounced ; and 
the decree can be extracted on the expiry of three lawful 
days after it has been pronounced, 21 and 22 Yict. c. 56, 
§§ 2-6, as amended by 39 and 40 Yict. c. 70, § 44. 
The executor-dative thereafter gives up on oath an inven- 
tory to the clerk of Court, and, after the inventory and 
relative oath are recorded in the books of Court, a testa- 
ment-dative is issued in his favour, 21 and 22 Yict. c. 56, 
§§ 6-12. After the issue of the testament-dative, the 
contents of which are almost the same as those of the 
testament-testamentar, the executor-dative is said to be 
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confirmed. Unlike an executor-nominate, an executor- 
dative has to find caution for his intromissions. 
Partial ooiifir- It has to be noted that executors-nominate or dative 

niaQoii only . •niii ii 

aUowedto must give up mventones of the whole moveable estate, 
enS^n.' wherever situated, of the deceased. If they only desire an 
active title to the moveable estate in Scotland, the inven- 
tory includes such estate, and briefly sets forth in a note, 
at the end of the inventoiy, the estate situated in England, 
or Ireland, or elsewhere ; and they must take confirmation 
to the whole estate situated in Scotland. An executor- 
creditor, however, although he must give up an inventory 
of the whole estate of the deceased, can restrict his confir- 
mation to an amount sufficient to meet his debt. 
Whendeoeased When a deceased dies possessed of moveable estate in 
estate^^g- Eiigland and Ireland as well as Scotland, the executor can 
OTboti^Md ^ include it in the inventory, and get confirmation to the 
ITdMS^d***^^ whole of the deceased's estate. In addition to the con 
thereto. firmation obtained from the sheriff, he has, in order to 

obtain an active title to the property situated in England 
and Ireland, to produce the confirmation in the Principal 
Court of Probate in England and in the Court of Probate 
in Dublin, and lodge a copy of it with each registrar ; and, 
on the confirmation being sealed with the seals of such 
Courts, it has the same efifect in England and Ireland as if 
probate or letters of administration, as the case may be, had 
been issued in favour of the executors by these Courts of 
Probate, 21 and 22 Vict c. 56, §§ 12, 13 ; 39 and 40 Vict, 
c. 70, § 41. In this case, the oath to the inventory has to 
set forth the fact that the deceased died domiciled in Scotland, 
and a statement to that effect is inserted in the confirma- 
tion or a note thereto, 39 and 40 Vict. c. 70, § 41. Simi- 
larly, when probates or letters of administration granted in 
England and Ireland include property situated in Scotland, 
the grantees can produce them in the sheriff-court at Edin- 
burgh, and lodge copies there; and the commissary clerk 
thereupon writes a certificate on them that they have been 
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produced^ and that a copy has been lodged with him. 
The probates or letters of administration, if duly stamped, 
give an active title to the moveable estate in Scotland, 
21 and 22 Vict. c. 66, § 14 ; 22 Vict. c. 30 ; 38 and 39 
Vict. c. 43. 

Should any additional estate of the deceased be discovered Eiks to inven- 
after an executor has been confirmed, he requires, within "^* 
two months after the discovery, to give up an additional 
inventory on oath setting forth such estate, and he gets a 
new confirmation, 4 Geo. IV. c. 98, § 3. Additional con- 
firmations can be sealed by the Courts of Probate in England 
and Ireland, 39 and 40 Vict. c. 70, § 42. 

If an executor dies without having realised all the funds Ezeoutor ad 
belonging to the estate, an executor dd non executa can 
be appointed to reduce into possession the estate so far as 
that remains to be done. If executors have been named in 
succession to each other in a testament, the next substitute 
can be confirmed executor ad Tion execvta ; or, if there 
was no substitution of executors in the testament, or if the 
first executor was an executor-dative, a petition for the 
appointment of an executor ad non execvia must be made. 
Prior to confirmation, an executor ad non executa, whether 
a substituted executor- nominate or an executor-dative, pre- 
sents a petition to the Sheriff, and exhibits on oath an 
inventory shewing the estate unrealised by the former 
executors or executor. An executor ad non executa, who 
is an executor-dative, requires to find caution. See Bell's 
Lectures on Conveyancing, vol. ii. 1134-5. 

To the rule that an executor requires confirmation Where oon- 
to complete his title, there are exceptions — (1) if the unneoeiMij 
executor has obtained actual possession of the estate, he ''"'^ 
requires no confirmation to it, Brodie, M. 3912; see 
Smith's Trustees, 24 D. 1142 ; and (2) if a debtor of the 
deceased is willing to pay his debt to him, confirmation 
qiioad the debt is unnecessary, Spence, M. 14,399. (3) 
Further, a special assignation or disposition made by 
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the deceased gives a valid title^ without confirmation, to 
the grantee to pursue and defend the subject of the grants 
although the disposition or assignation is not intimated till 
after the death of the grantor, 1690, c. 26 ; and, as akeady 
stated, a special legatee has also a title, without confirm- 
ation, to pursue and defend the subject of bequest, but he 
must make the executor a party to any action he may raise 
regarding it prior to its being reduced into his possession. 
Nor does a nominatim substitute in a personal bond require 
confirmation on the death of the institute, the right vest- 
ing in him by mere survivance, Monro, June 2, 1733; 
Elchies, voce Service and Confirmation, No. 1. See Bell's 
Lectures on Conveyancing, voL ii. 1138. 
Confirmation] By the Intestates Widows and Children (Scotland) Act, 
estates not 1875 (38 and 39 Vict. c. 41), a widow or one or more of the 

exceeding the 

>m yalue of children of an intestate, or one or more of the children of an 
intestate widow, could apply to the commissary clerk to fill 
up an inventory and expede confirmation where the move- 
able estate of the intestate did not exceed £150. By the 
Small Testate Estates (Scotland) Act, 1876 (39 and 40 
Vict. c. 24), it was provided that where the " whole 
real and personal estate and effects of a testate dying 
domiciled in Scotland '' did not exceed in value the sum 
of £150, the executor could apply to the commissary clerk 
of the county of the deceased's domicile to fill up an invent- 
ory and expede confirmation, § 3. By the SheriflF Courts 
(Scotland) Act, 1876, it was enacted that in every case of a 
vacancy occurring after the commencement of the Act in 
the office of commissary clerk in any commissariot in 
Scotland, except the commissariot of Edinburgh, such office 
is, as from the date of the occurrence of the vacancy, abol- 
ished, and the SheriiBF-clerk thereafter has to perform the 
duties which pertained to the office of commissary clerk, 
§§ 35-40. The provisions of the Intestates Widows and 
Children (Scotland) Act, 1875, and the Small Testate 
Estates (Scotland) Act, 1876, were extended by section 34 
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of 44 Vict c. 12, which is in these terms: — ** (1.) The 
Intestates Widows and Children (Scotland) Act, 1875, and 
the Small Testate Estates (Scotland) Act, 1876, as amended 
by the Sheriff Courts (Scotland) Act^ 1876, shall be extended 
so as to apply to any case where the whole personal estate 
and effects of a person dying on or after the first day of 
June, one thousand eight hundred and eighty-one, without 
any deduction for debts or funeral expenses, shall not exceed 
the value of three hundred pounds, whoever may be the 
applicant for representation, and wheresoever the deceased 
may have been domiciled at the time of death, and the fees 
payable under Schedule C of each of the two first-mentioned 
Acts shall not exceed the sum of fifteen shillings, inclusive 
of the fee of two shillings and sixpence, to be paid to the 
commissary clerk or Sheriff-clerk. (2.) In any such case 
where the estate and effects shall exceed the value of one 
hundred pounds, the stamp-duty payable on the inventory 
shall be the fixed duty of thirty shillings and no more/' 

On the subject of confirmation, see Mr. Currie's Hand- 
book on Confirmation of Executors in Scotland. 
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CHAPTER I. 

MARITIME WRITS. 



The principal maritime writs 

I. Contract for Building a Ship. 
II. Certificate of Begistration. 

III. Bills of Sale. 

IV. Mortgages ove» Ships. 
V. Charter-Pahty. 

VI. Bill of Lading. 

I. Contract I. CONTRACT FOR BUILDING A SHIP. ^A Contract for 

a ship. building a ship binds the shipbuilder to complete within a 

certain time a ship, the burden, length, and other particu- 
lars of which are stated, and sets forth the price to be paid 
for it, and the period or periods at which the price, in whole 
or in part, is to be paid. It may be stipulated, in a con- 
tract for building a ship for which periodical payments are 
to be made as the work advances, that the property of the 
vessel and materials is, throughout the whole duration of 
the contract, to be held as actually transferred to the pur- 
chaser, and that the builder is, without prejudice to the 
general declaration, to be bound to execute a separate ven- 
dition or bill of sale at the payment of each instalment of 
the price ; or simply that, on the completion of the ship, 
the builder must execute a vendition or bill of sale to the 
purchaser. Whether the contract is in the one form or the 

other, the purchaser s right to demand delivery of the ship 
286 
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when completed cannot be defeated by the sequestration of 
the builder or the diligence of his creditors, the law being 
that, when an article, such as a ship on the stocks, is appro- 
priated by periodical payments as it advances, the purchaser 
has a right thereto enforceable against creditors of the seller, 
Simpson, M. 14,204 ; M'Bain, 8 R (ELL.) 106 ; Bell's 
Prin. § 1303. See also Seath, 13 R (H.L.) 57. For 
forms of contract, see Juridical Styles, vol. ii. 750 et seq. 

n. Certificate of Registration. — To have the privi- n. Oertmoate 
leges of a British ship, a ship requires to be registered in British ahipB, ' 
terms of the Merchant Shipping Act, 1854 (17 and 18 Vict. exceptionB, 
c 1 04), which defines a ship as any description of vessel Sred. ^ ' 
used in navigation not propelled by oars ; but these ships 
do not require to be registered under the Act — (1) ships duly 
registered before the Act came into operation ; (2) ships not 
exceeding fifteen tons burden employed solely in navigation 
on the rivers or coasts of the United Kingdom, or of some 
British Possession within which the managing owners of 
such ships are resident ; and (3) ships not exceeding thirty 
tons burden, and not having a whole or fixed deck, and 
employed solely in fishing or trading coastwise on the shores 
of Newfoundland or parts adjacent thereto, or in the Qulf 
of St Lawrence, or on the coasts bordering on such gulf. 
No ofiicer of customs can grant a clearance or transire Howcertifloate 
to any ship requiring to be registered, unless the master, obtained, 
on being required so to do, produces to him a certificate of 
registry. Upon the first registry of a ship, there must be 
produced to the registrar — (a) a certificate of survey of the 
ship by a person duly appointed under the Act; (6) a 
declaration of ownership ; (c) a certificate by the builder ; 
((Z) intimation (under the hand of one or more of the 
owners) of the name and address of the managing owner 
or manager of the vessel, §§ 36-42. Upon the completion Contents of 
of the registry, the registrar grants a certificate comprising registration, 
the following particulars :— 
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(1.) The name of the ship and port to which she 

belongs ; 
(2.) The details of tonnage, build, and description com- 
prised in the surveyor's certificate ; 
(3.) The name of her master ; 
(4.) The several particulars as to her origin stated in the 

declaration or declarations of ownership ; 
(5.) The names and descriptions of her registered owner 
or owners ; and if there is more than one such 
owner, the number of shares held by each, § 44. 
Who can own No ship is deemed a British ship unless she belongs 
8 ipa. ^jj^jjy ^ owners of the following description — (1) natural- 
bom British subjects, but no natural-born subject who has 
taken the oath of allegiance to any foreign sovereign or 
state is entitled to be owner, unless he has subsequently 
to taking such oath taken the oath of allegiance to Her 
Majesty, and is and continues to be during the whole period 
of his so being an owner resident in some place within Her 
Majesty's dominions, or, if not so resident, a member of a 
British factory, or partner in a house actually carrying on 
business in some place within Her Majesty's dominions ; (2) 
persons made denizens by letters of denization, or natural- 
ised by or pursuant to any Act of the Imperial Legislature, 
or any act or ordinance of the proper legislative authority 
in any British possession, and suck persons require during 
the whole period of their so being owners to be resident 
in some place within Her Majesty's dominions, or, if not 
so resident, members of a British factory, or partners in a 
house actually carrying on business in some place within Her 
Majesty's dominions, and to have taken the oath of allegiance 
to Her Majesty subsequently to the period of their being so 
made denizens or naturalised ; (3) bodies corporate, subject 
to the laws of, and having their principal place of business 
in, the United Kingdom or some British possession, § 18. 
How ixukDy . With respect to the ownership of a ship, these facts have 
can be of » to be noted — (1) the property in a ship is divided into 

Britiiih Hhip. 



■T»" 



BILL OF SALE. 289 

sixty-four shares; (2) not more than sixty-four individuals are 
entitled to be registered at the same time as owners of any 
one ship ; but this rule does not affect the beneficial title of 
any number of persons or of any company represented by 
or claiming under or through any registered owner or joint- 
owner ; (3) no person is entitled to be registered as owner 
of any fractional part of a share in a ship, but any number 
of persons, not exceeding five, may be registered as joint- 
owners of a ship or of a share or shares therein ; (4) joint- 
owners are considered as constituting one person only, as 
regards the foregoing rule relating to the number of persons 
entitled to be registered as owners, and are not entitled to 
dispose in severalty of any interest in any ship, or in any 
share or shares therein, in respect of which they are regis- 
tered ; (5) a body corporate may be registered as owners by 
its corporate name, § 37 (as amended by 43 and 44 Vict, 
a 18). No notice of any trust, express, implied, or con- 
structive, can be entered on the register-book, § 43. 

III. Bill of Sale. — A registered ship, or any share in. Bin of 
therein, when disposed of to any person or persons qualified 
to be owners of British ships, must be transferred by bill of 
sale. The bill of sale must contain such description of the Contents of 
ship as is contained in the certificate of the surveyor, or 
such other description as may be sufficient to identify the 
ship to the satisfaction of the registrar, and must be in the 
form issued by the Commissioners of Customs and approved 
of by the Board of Trade, §§ 55, 96. It is executed by 
the transferor in the presence of and attested by one or 
more witnesses, § 55. For the authorised form, see Juri- 
dical Styles, vol. ii. 761 et seq. Prior to the registration of 
a transfer, the transferee has to produce to the registrar of 
the port at which the ship ia registered the bill of sale and 
a declaration stating his qualification to be regi3tered as 
owner of a British ship, § 56 ; and, after making an Begistration 

entry on the register-book of the name of the transferee 

U 
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as owner of the ship or share comprised in the bill of 
sale, the registrar indorses on the bill the fact of such 
entry having been made, with the date and hour thereof, 
and returns the bill to the transferee, § 57. A bill of 
sale, followed by possession but not registration, was found 
to give the purchaser under it a preference to the ship in a 
question with creditors of the seller who was sequestrated 
after the sale, but whilst he, ex facie of the register, was 
TransmiMioii ownor,. Watson, 6 R 1247. If the property in any ship or 
deatC?aS- ^^7 share therein is transmitted in consequence of the death 
">p cy, 0. ^^ bankruptcy or insolvency of any registered owner, or by 
any lawful means other than a transfer, according to the 
provisions of the Act, such transmission is authenticated by 
the declaration of the person or persons to whom such 
property is transmissible, and on the receipt of the declara- 
tion accompanied by evidence of the transmission, the 
registrar enters in the register-book as owner or owners 
of the ship or the share, as the case may be, §§ 58, 59, 
60, the name of the person or persons entitled under 
UnquaUfied ^^^^ transmission. If the property of a ship or a share 
a^iy^to Court hocomcs Vested by transmission in a person not entitled to 
for sale of ship, j^^jj ^ ^^ owner, he may apply to the Court for an order 

to sell the ship, §§ 62, 63. The application must be 
made within four weeks after the occurrence of the event 
on which such transmission takes place, or within such 
further time as the Court may allow, but not, in any case, 
beyond the space of one year from the date of such 
occurrence. 



IV. Mortgages IV. MoRTQAQES OVER Ships. — A registered ship or any 

over ships. i , . i ^ » » i j 

share therein may be made a security for a loan or other 
valuable consideration. Foreigners are allowed to be mort- 
gagees of a ship, though not owners. Any number of persons 
may be registered as joint-mortgagees. The instrument of 
security, called a mortgage, must be according to the form 
issued by the Commissioners of Customs and approved of by 
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the Board of Trade. For form, see Juridical Styles, vol. ii. 

768 et seq. The mortgage has to be produced to the regis- Registration 

r .. 1 .« •1*11 ®^ mortgage. 

trar for registration, who notifies on it that it has been re- 
corded by him, stating the date and hour of such record, 
§ 67. Mortgages are entitled to priority one over the other. Priority of 
according to the date at which each instrument is recorded 
in the register-book, § 69. Every registered mortgagee has Mortgagee has 
power absolutely to dispose of the ship or share in respect 
of which he is registered ; but, if there are more persons 
than one registered as mortgagees of the same ship or share, 
no subsequent mortgagee can, except under the order of 
some Court capable of taking cognisance of such matters, 
sell such ship or share without the concurrence of every 
prior mortgagee, § 71. A mortgage maybe transferred ; Transfer of 
and on the production of an instrument of transfer in ™**^ ^^^' 
proper form, the registrar enters in the register-book the 
name of the transferee as mortgagee, and notes on the 
instrument that the same has been recorded, § 73. If Transmission 
the interest of any mortgagee is transmitted in conse- mortgagee by 
quence of death, insolvency, bankruptcy, or by any lawful r^tcy, &c. 
means other than by a transfer according to the provisions 
of the Act, the registrar, on the production of a declaration 
by the person or persons to whom the interest has been 
transmitted and evidence of the transmission, enters the 
name of sach person or persons in the register-book as 
mortgagee or mortgagees, § 75.. When a registered Entry of dis- 
mon^e has been discharged, the registrar on the pro- '^^. 
duction of the mortgage deed, with a receipt for the 
mortgage money indorsed thereon, makes an entry in the 
register-book of the discharge, § 68. The Act also contains 
provisions for the granting of certificates of mortgage and 
of sale at any place out of the country or possession in 
which the port of registry is situated. See § 76 6^ seq. 

A bond of bottomry is a security over the ship for money Bonds of 
borrowed. As a rule, payment cannot be demanded, by the ^'^' 
terms of the bond, if the ship is lost on the voyage ; but if 
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the voyage is successfully performed, then payment of the sum 
borrowed, with the stipulated interest, is due. The owners 
of the ship can grant bonds of bottomry at any time, and 
bonds granted by them are preferable according to priority of 
date. The master has in general no power to borrow on 
bonds of bottomiy in a home port ; but he can do so, and 
pledge in security not only the ship, but also the freight 
and cargo, for repairs and necessaries in a foreign port, at 
least if he cannot communicate with the owners, even by 
telegraph, within a reasonable time, Bell's Prin. 452 et 
seq., and authorities there cited; Dymond, 5 R. 196. 
Lord President Inglis said in the case of Dymond: "The 
master of a vessel in a foreign port, when he has not 
the means of communicating immediately with his owners 
or with the other parties interested, such as the owners 
of cargo and the underwriters, represents the interests 
of all these parties, and it is his right and his duty to 
do the best he can for all concerned ; and if the circum- 
stances are such that he finds that he cannot proceed on 
his voyage without raising money on bottomry, and if it 
is necessary to include the cargo in the bond, he is justified 
in doing so. The reason why the law upholds him in 
taking this course is very apparent. If he could not 
obtain money otherwise, which is the necessary condition 
of his right to grant a bottomry bond, the alternative 
presented to him is disadvantageous for all concerned. 
He cannot prosecute his voyage, and must either abandon 
the ship and cargo, or bring them to sale under, it may 
be, the most disastrous conditions, so that, perhaps, only 
one-tenth or one-twentieth of their value will be realised." 
When bonds of bottomry are granted by the master 
abroad for necessaries, they take priority in the inverse 
order of their dates. The borrower, whether owner or 
master, under bonds of bottomry, also binds himself per- 
sonally in payment, but the master has no power to bind 
the owner personally in payment, Cochrane^ 16 D. 548. 
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The chief distinction between a bond of bottomry and a Bonds of 

responddutift* 

bond of respondentia is that in the latter the cargo is 
hypothecated for a loan, either by the owners of it, or by 
the master of the ship in a foreign port for necessaries. 
As in the case of bonds of bottomry, the sum and interest 
under a bond of respondentia are, as a rule, not demandable 
unless the voyage is safely performed. See Juridical Styles, 
vol. iL 777. 

V. Charter-Party. — Affreightment is defined as " a v. Charter- 
contract of hiring or location by wh\ch an entire ship, or 

part of it, is let on hire for the carriage of goods or of 
persons, or for some other lawful use to which it may be 
applied," Bell's Prin. § 405 ; and the charter-party 
embodies the terms of the contract of affreightment. No 
precise form of words is essential to a charter-party. The 
charter-party generally states the voyage, the freight, the 
demurrage for each day the ship is detained beyond the 
days allowed for loading and unloading, the number of 
seamen to be employed, &c. See Juridical Styles, vol. ii. 
789 et aeq. 

VI. Bill of Lading. — A bill of lading is a document, vi. Bill of 
granted by a shipmaster to the shipper of goods, acknow- **^' 
ledgiug that certain goods have been put on board the ship, 

and containing an obligation to deliver them at the port of 
destination to a particular consignee and his assignees, or to 
the bearer, or to the consigner and his assignees, the act of 
God, the queen's enemies, fire, and other dangers and 
accidents of the seas, rivers, and navigation excepted. See 
Juridical Styles, vol. i. 806. The object of the bill of 
lading is thus twofold, — ^first, to determine the condition 
of the goods at the time they were received on board ; and 
second, to give a title to a person to demand delivery of 
them. The bill of lading very often states that the goods 
have been received in good order, in which case they have 
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to be delivered in the same condition, but sometimes it states 
that the quantity or the contents of the goods are unknown, 
in which case the master and the owner are responsible 
only for the external and apparent quality, Bell's Prin. 
§ 415 ; Moe8y Moliere S Tromp, 5 Macph. 988; Howitt, 
5 R 321; Craig, 6 R 1269; WUliams, 11 R 982. 
Bill of lading The indorsation and the delivery of a bill of lading, which 

a negotiable . . 

instrument, is a negotiable instrument, will pass the property of the 
goods of which it is the symbol ; and indorsation and 
delivery of it to a bond fide third party for valuable con- 
sideration defeats the right of stoppage in transitu by 
the consigner, and the indorsee is entitled to demand 
delivery of the goods on payment of the freight But the 
indorsee of a bill of lading has no higher right t6 the goods 
than the shipper of them had. For example, if the bill of 
lading contains a misstatement as to the amount of goods 
shipped, and the quantity actually shipped is less than that 
stated in the bill of lading, an indorsee of the bill of lading 
can claim from the shipowners only the quantity actually 
shipped, M'Lean Jk Hope, 5 Macph. 893 ; and it was held, 
in the case of Craig, aupra, that the indorsee of a bDl 
of lading cannot make the shipowners answerable for 
the fault of the shipper, but that as the indorsee or 
assignee of the shipper he must bear, in a question with 
the shipowners, the consequences of that fault himself. 
Provisions of By 18 and 19 Vict. c. Ill, which is entitled "An Act to 
Vict? c 111. amend the Law relating to Bills of Lading," it is enacted — 

(1) that every consignee of goods named in a bill of lading, 
and every indorsee of a bill of lading to whom the property 
in the goods therein passes, shall have transferred to and 
vested in him all rights of suit, and be subject to the same 
liabilities in respect of the goods as if the contract con- 
tained in the bill of lading had been made with himself ; 

(2) that nothing in the Act shall prejudice or affect any 
right of stoppage in transitu or any right to claim freight 
against the original shipper or owner, or any liability of the 
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consignee or indorsee, by reason or in consequence of his 
being such consignee or indorsee, or of his receipt of the 
goods by reason or in consequence of such consignment or 
indorsement ; (3) that every bill of lading in the hands of 
a consignee or indorsee for valuable consideration represent- 
ing goods to have been shipped on board a vessel shall be 
conclusive evidence of such shipment as against the master 
or other signing the same, notwithstanding that such goods 
or some part thereof may not have been so shipped, unless 
such holder of the bill of lading shall have received notice at 
the time of receiving the same that the goods had not been 
in fact laden on board, provided that the master or other 
person so signing may exonerate himself in respect of such 
misrepresentation by shewing that it was caused without 
any default on his part, and wholly by the fraud of the 
shipper, or of the holder, or some person under whom the 
holder claims. 
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ACCEPTANCE OF BILLS, 86 et ieq. 
See Bills of Exobangk 

ACCEPTANCE OF DEEDS, 

grantee not bound by deed till he accepts it, 47. 
how acceptance made, 47. 

ACCEPTILATION, 180. 

ACTIO MANDATI, 146. 

ACCOMMODATION BILL, 76. 

liability of accommodation party, 75. ' 

ACCRETION, 

jtu acereteendi in joint legacies, 277. 

ACKNOWLEDGMENT OF SUBSCRIPTION, 
to witness, 81. 
See AuTHKHTiCATiON OF Deeds. 

AD FACTUM PRJBSTANDUM, BOND. See Bonds. 

ADJUDICATION OF STAMP DUTY, 57 et seq. 

ADOPTION, 

as opposed to homologation, 49. 

operates from the date of the approbatory act, 51. 

AFTER-STAMPING OF DEEDS, 59. 

ALLOTMENT OF SHARES, 215. 

ALTERATIONS IN WRITS, 

if in essentialibui require to be authenticated, 33. 
how authenticated, 83. 

ANNUITY, BOND OF. See Bonds. 

ANTENUPTIAL CONTRACT OF MARRIAGE. 
See Mabbiaob-Contbaot. 

APOCHA TRIUM ANNORUM, 186. 

APPORTIONMENT, 

power of, in marriage contracts, 257. 

APPRENTICE. See Indbmtubb, Cobtbaot of. 

ARBITRATION. Su Sdbhissions. 

ARRESTMENT, 

how far alimentary annuity arrestable, 135, 136. 
hy seller of goods not delivered, 170. 
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ARTICLES OF ASSOCIATION, 212. 

ASCENDANTS, 

intestate moreaUe suooeflsioii among, 261 et teq. 

ASSIGNATIONS, 

I. Old and Nkw Fobhb or Assignatiov. 

fornui of aasignation in use before 1862, and stiU competent, 155. 

parts of such forms, 156. 

foims introduced by the Transmission of Moveable Property 

(Scotland) Act, 1862, 156, 157. 
interpretation of terms in Act and Schedules, 157. 
parts of new f onus — 

1. Narratiye clause, 158. 

2. Clause of assignation, 158. 
8. Testing-clause, 158. 

clauses in old but not in new form, although implied in them — 

1. Clause of surrogation, 158. 

2. Clause of warrandice, 158. 

3. Clause of delivery, 159. 

4. Registration clause, 159. 

remarks on forms of assignation, 160. 
forms for assignation in security, 160. 

II. iMTIJfATIOV OF AaSIONATIONB. 

intimation necessary to divest cedent and to interpel debtor from 

paying to cedent, 160. 
effect of private knowledge by debtor of assignation, 160. 
a delivered but unintimated assignation valid against cedent, bat 

can be defeated by — 

1. Payment by debtor, 160. 

2. Second assignation first intimated, 160. 

3. Diligence of creditors, 161. 

4. Confirmation of executor-creditor, 161. 

5. Confirmation of trustee on cedent's sequestrated estate, 161. 

6. Cedent being ordained to execute a disposition omnium bonorum, 

161. 

intimation may be made to debtor in any of four ways— 

1. By a notary delivering a copy and granting a certificate, 161. 

2. By the holder sending by post a copy of assignation, and debtor 

granting a written acknowledgment, 161. 

3. By notary delivering a schedule of intimation, and ezpeding 

instrument of intimation, 162. 

4. By holograph or tested acknowledgment from debtor, 162. 

how intimation made when debt due by — 

1. One person, 162. 

2. Two or more persons, 162. 

3. Debtor furth of Scotland, 168. 

4. Pupil or minor, 163. 

5. Married woman, 168. 



INDEX. 299 

ASSIGNATIONS— conimticrf. 

6. Ordinary trading company, 163. 

7. Corporation, 163. 

8. Joint-Btock oompcoiy, 164. 

9. Principal debtor and cautioner, 164. 

constructive intimation or equipollents of intimation, 164, 165. 
asBignations which do not reqaire intimation — 

1. AsBignationa in favour of debtor, 165. 

2. ABBignationB operated by Bankruptcy Act, 1856, 165. 

3. AsaignationB operated by Debtors (Scotland) Act, 1880, 166. 

4. Assignations operated by marriage in favour of husband, 166. 

5. Other judicial assignationB, 167. 

III. Efhect of Ajssionation. 

oitignatus uUturjurt auctorit, 167. 
latent equities do not affect onerous assignee, 167. 
assignations of — (1) patents ; (2) copyrights ; and (8) poUciee of Ufe 
assurance, 168. 

Assign ATiOKs in Skcuritt ovsb Corporeal Movkables. 

corporeal moveables — what, 168. 

modui tran«/0reiu2t-— delivery, 169. 

provisions of Mercantile Law Amendment Act as to goods sold but 

not delivered, 169. 
assignation of moveables, retcnta posaessione, confers no preference on 

the assignee in a question with the cedent's creditors, 170. 
where goods posBessed on a title short of property, 171. 
Lord Moncreiff on doctrine of reputed ownership, 172. 
delivery of goods on the hire and purchase system, 172. 
Factors Acts, 172, 178, 174. 

ASSOCIATION, MEMORANDUM OF, 209. 

ASSURANCE, LIFE-POLICY, 
how assigned, 168. 

ATTESTATION OF DEEDS. See Autuinhoation of Duds. 

AUCTOR IN REM 8UAM, 

tutors and curators oannot be auctcru in rem mam, 6. 

« 

AUTHENTICATION OF DEEDS, 

essentials of authentication of probative and tested deeds, dated after 
1st October, 1874, 22. 

1. Subscription by the granter, 22. 

2. Subscriptions by witnesses, 28. 

3. Designations of witnesses in deed or testing-dause, or appended 

to their signatures, 28. 

4. Authentication of deletions, erasures, interlineations, marginal 

additions, &c., 28. 

deed not to be invalid because improbative, if signed by granter and 

witnesses, 23. 
cases under Conveyancing Act, 1874, § 39. 
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BILLS OF EXCHANGE— con<»ntt«i 

what deemed tme date, 78. 

undated bill doee not authorise sumtnary diligence, 78. 

2. Time ofpaymenL 

when a bill may be made payable, 78. 

billB payable on demand, 78. 

bills payable at a fixed period, 78. 

what is a detenninable futore period, 78. 

oompntation of time of payment — days of grace, 78. 

bills— (1) having no days of grace, (2) having days of grace, 

79. 
computation of time of payment when bill has days of grace, 

79. 

Z. An vneonditUmal order to pay a certain $um tn numey, 79. 

no voces iignata for order in bill, 79. 

order in bill to pay out of a particular fund not unconditional, 

79. 
order plus certain indications not conditional, 79. 
a bill may require payment — (1) with interest, (2) by stated 

instalments, (8) by stated instalments plus a provision 

in event of default, (4) according to rate of exchange 

indicated, 80. 
sum in bill expressed in words or figures, 80. 

4. Payee. 

bill payable to bearer, 80. 

bill not so payable, 80. 

when instrument may be treated as bill or promissory note, 

80. 

5. Place of PaymenL 

a bill need not state the place of payment, 80. 

6. Value or consideration, 81. 

bill need not specify value received, 81. 

presumption of value, 81. 

valuable consideration — what, 81. 

value not required by the law of Scotland, 81. 

non-onerosity a good defence in certain cases, 81. 

7. Drawee, 81. 

bill addressed by one person to another, 81. 
" person "' includes a body of persons, 82. 
drawee must be named or otherwise indicated, 82. 
a bill may be addressed to two or more drawees, but not 
alternatively or successively, 82. 

8. Subscription and authentication, 82. 

capacity of parties to incur liability, 82. 

rights of holder of a bill drawn or indorsed by an infant, ftc., 

82. 
signature essential to liability, 82. 
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BILLS OF EXCHANGE-«<mt»»i<€d. 

bill may be written with pen or pencil or printed, 82. 
signature by party who can write, or for person who cannot 

write, 82. 
signatore by marks or initials, 88. 
procuration signatures, 88. 
person signing in a representative capacity — his liability, 

88. 
forged or unauthorised signature, 88. 
inchoate instruments, 83. 
bill wanting any material particular, 83. 
liability of drawer, 84. 

9. Stamp, 84. 

stamps on inland bills, 84. 

stamps on foreign bills, 84. 

stamps on bills drawn in a set, 85. 
contracts on bill of— (1) drawer, (2) acceptor, (8) indorser, 85. 
deliyery of bill essential to contract thereon, 86. 

II. AooEPTANOi or Bills, 86 et teq. 

definition and requisites of acceptance, 86. 
by whom bill may be accepted, 87. 
acceptance when bill drawn in a set, 87. 
time for acceptance, 87. 

acceptances are — (1) general, or (2) qualified, 87. 
general acceptance, 87. 
qualified acceptance, 88. 

effect of presenting bill to drawee who has funds available for pay- 
ment, 88. 
contract and liability of acceptor, 88. 

in. Nbooiiation of Bn<L8, 89 et teq. 

1. Delivery, or indorsation ajid delivery, 

negotiation — what, 89. 

some bills not negotiable, 89. 

negotiable bill may be payable to bearer, or to order, 89. 

requisites of a valid indorsement, 90. 

where indorsement written, 90. 

different kinds of indorsements — 

blank indorsement, 90. 

special indorsement, 90. 

restrictive indorsement, 90. 

partial indorsement, 91. 

conditional indorsement, 91. 
stranger signing bill liable as indorser, 91. 
contract and liability of indorser, 91. 
optional stipulations by indorser or drawer, 92. 
indorsement of bills in a set, 92. 

banker paying demand draft whereon indorsement is forged, 
92. 
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BILLS OF EXCHANGE— conetnued 

2. Negotiation of overdue or dishonoured hUl, or of hill to party heinff 

liable thereon, 92. 

negotiatioii of overdue bill, 92. 

such bill subject to any defeot affecting it at matority, 92. 

when a bill payable on demand is oyerdne, 92. 

indorsement prima facie deemed to have been made before 

matority of bill, 93. 
negotiation of dishonoored bill, 93. 
negotiation of bill to party already liable thereon, 93. 

3. General duties of holder — Presentment for acceptance or for pay^ 

mentf and notice of dishonour by non-acceptance or non-pay* 
mentf 93 et seq, 

when presentment for acceptance is necessary, 93. 
time for presenting bill after sight, 94. 

rules as to presentment for acceptance, and excuses for non- 
presentment, 94. 
non-acceptance, 95. 
consequences of dishonour, 95. 
duties of holder as to qualified acceptance, 95. 
rules as to presentment for payment, 95. 
when a bill is duly presented for payment, 96. 
by and to whom presented, 96. 
proper place to present for payment, 96. 
excuses for delay in presentment, 97. 
when presentment dispensed with, 97. 
dishonour by non-payment, 97. 
consequences of dishonour by non-payment, 97. 
notice of dishonour and effect of non-notice, 97. 
rules as notice of dishonour, 98. 
by whom notice given, and effect of notice, 98. 
how notice given, 98. 
to whom notice given, 98. 
when notice must be given, 98. 
excuses for delay in notice, 99. 
excuses for non-notice, 99. 
dishonoured foreign bill must be protested, 100. 
duties of holder as regards drawee or acceptor, 100. 

4. Rights of holders, 100 et seq, 

definition of— (1) holder, (2) holder for value, (3) holder in due 

course, 100. 
rights and powers of holder, 101. 

5. Acceptance and payment for honour, 102 et seq, 

what bills may be accepted supra protest, 102. 

who may accept supra protest, 102. 

for whom acceptance supra protest deemed to be made, 102. 

essentials of a valid acceptance for honour, 102. 

usual form, 102. 
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liability of aooeptor for honour, 102. 

time of presentment to aooeptor for honour, 102. 

to whom aooeptor for honour liable, 102. 

payment for honour iupra protest, 103. 

who may pay, 103. 

for whom payment may be made, 108. 

notarial act of honour, 103. 

rights and duties of payers for honour, 103. 

6. Noting and protating of bUU, 103 et uq. 
noting explained, 103. 
contents of protest, 104. 
protest on a lost bUl, 104. 
protest when notary not obtainable, 104. 
when protest not essential, and essential, 104. 
when protest excused, 105. 
when noting requires to be made, 105. 
place of protest, 105. 

V. DiBOHABOX OF BiLLB, 106 et 9eq, 
how bill discharged — 

1. Payment, 106. 

2. Oonfunone, 106. 

3. Express waiver in writing, 106. 

4. Cancellation, 106. 

5. Novationet 106. 

6. DeUffothne, 106. 

7. Compensation, 106. 

8. Pnscription, 106. 

sexennial prescription, when applicable, 106. 
termintu a quo, 106. 
minority, 107. 

interruption of prescription, 107. 
creditor's remedy after prescription, 107. 

bill may be discharged as regards some parties, and not as regards 
others, 108. 

YI. Summary Dilioenob, 

summary diligence not affected by Bills of Exchange Act» 109. 

steps in summary diligence, 110. 

on what bills summary diligence competent, 110. 

protest made by notary, 110. 

where registered, 110. 

when registered, 110. 

charge, 111. 

on what bills an ordinary action can be nused, 110. 

YIL Intibnational Quistiohs bxlatino to Bills, 111. 

parole evidence competent to prove liability on bill, &c., 117* 
rules in bankruptcy not altered by Bills of Exchange Act, 1882, 117. 
rules of common law, in so far as not inconsistent with Act, still 
apply to bills, &c., 117. 

X 
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BILL OF LADING, 

object of bill of lading, 298. 

bill of lading a negotiable instrument, 294. 

BILL OF SALE OF SHIP, 289. 
contents of bill ef sale, 289. 
registration of transfer, 289. 

BLANK ACCEPTANCE, 
skeleton bill, 88. 

BLANKS IN WRITS, 

effects of blanks in writs under 1696, c. 25, and at common law, 17. 

BLIND PERSONS. 

blind persons can execute deeds, 30. 

BONDS, 118 et seq. 

when bond used, 118. 

distinctions between bonds and bills of exchange and promissory 
notes, 118, 119, 120. 
I. Febsonal Bond, with one Gbahtib avd one Gbabtbb, 120. 
parts of personal bond, 120. 
form of personal bond, 120. 

1. Narratiffe dauUf 121. 

contents, 121. 

2. Ohlig<Uion to repay principal and intertttt 121. 

who bound in payment, 121. 

effect of granter binding himself ; or himself and his heirs ; or 
himself and a particular heir or particular series of heirs ; 
or himself, his heirs, executors, and representatives, 121. 

hen^fieium ordinu, 122. 

discussion — ^what, 122. 

effect of granter binding himself, his heirs, executors, and repre- 
sentatives jointly and severally, with or without renouncing 
the benefit of discussion, 122. 

relief among heirs, 123. 

to whom bond payable, 123. 

exclusion of executors may be express or implied, 128. 

destinations in bond operative, 124. 

succession to bond without a clause of interest, and with a clause 
of interest, 124. 

circimistances in which bonds with clause of interest heritable 
quoad faeum and quoad rights of husband and wife, 124. 

stipulation of penalty in bond, 125. 

interest, 125. 

3. JUffistration dautefor preservation and execution, 126. 

4. Testing-cluute, 126. 

II. Pebsonal Bond, with Two ob Mobe Gbantebb, and One or More 
Grantees, 126 et teq. 

co-granters liable pro rata or in iolidum, 126. 
pro rata obligation, 126. 
in aolidum obligation, 127. 
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rules for determming liability of oo-obligants, 127. 

oases of Police Commissioiieni of Dundee, and Btuhs, 128. 

rights of grantee of bond against co-obligants bonnd pro raUi, 130. 

rights of grantee of bond against oo-obligants bound in ioHdum, 180. 

relief of co-obligants inter m, ISO. 

rights of co-grantees of a bond, 181. 

bond with some granters bound for principal and interest, and other 

granters bonnd for interest only, 181. 
peculiarities in bonds granted by, or in favour of, the following 
parties, 182 : — 

1. Companies, 182. 

2. Factors, 182. 

3. Tutors, 188. 

4. Minors having curators, 188. 

5. Trustees, 188. 

III. Bond of Annuitt, 

bonds of annuity redeemable and irredeemable, 184. 
parts of bond, 134 : — 

1. NamUive dauie, 134. 

2. Obligation to pay annuity^ 134. 

3. daute of reffiitration, IZi. 

4. Testing-daute, 184. 

clause declaring anniuty alimentaiy often inserted, 184. 

a bond of annuity is heritable inter hceredei, 186. 

an annuity, not alimentary, can be airested, assigned, or renounced, 
186. 

case of person buying an annuity for his own behoof, 186. 

bond granted to a person, — ^not the pmchaser, 186. 

alimentary fund attachable quoad €xce$ium by crediton, 186. 

how far arrears of reasonable alimentary fund can be arrested or sub- 
ject to compensation, 186. 

IV. Cash-Crbdit Bond, 

parts of cash-credit bond, 186 et seq.: — 

1. Narrative clauaef 186. 

2. OUiffotUm to pay, 186. 

3. DedaraJtions (m to — (1) interest; (2) ddnt entriei account; (8) 

fofiere amount to be kept; (4) change in company; and (6) how 
balance due to be faced, 187. 

4. dame of regittration, 187. 

5. Teeting-datue, 188. 
principal in cash-credit bond, 188. 

cautioners in cash-credit bond have not the benefit of discussion, or 

septennial limitation, 188. 
how responsibility of cautioners terminated, 188. 
death of cautioners, 188. 

summary diligence and account shewing balance due, 188. 
declaration about consignation in the event of suspension not bindiug 

on Court, 188. 



308 INDEX. 
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V. Bond op Caution, 

definition of cautionary obligations, 139. 

daases of cautionary obligations, 140. 

how cautionary obligations constituted, 140. 

Mercantile Law Amendment Act, 1856, requires guarantees, securi- 
ties, or cautionary obligations to be in writing, 140. 

form of bond of proper cautionary obligation, 141. 

ieptennial limitcUion ofeautumary dUigaticns, 142. 

who have benefit, 142. 

intimation of separate bond of relief, 143. 

after seven years not competent to prove obligation against cautioner, 
143. 

interest paid by cautioner after seven years can be recovered, 143. 

interruption of septennial limitation, 143. 

cases to which septennial limitation not applicable, 144. 

ben^ of dwsunion ; or henfficium ordinist 144. 

cautioners for debt not entitled to deneficium ordinia unless stipulated 
for, 144. 

when creditor does not require to discuss principal debtor, although 
discussion stipulated for, 145. 

ben^t of division; or ben^ficium divisionis, 145. 

rdirf of cautionera agcUmt principal debtor, and rigJU of relief among 
eo-eautioners, 146. 

actio mandatif 146. 

assignation not necessary for relief, 147. 

ben^eium cedendarum aetionumt 147. 

cases in which cautioner has no relief, 147. 

mutual relief among cautioners, 147. 

cautioner can, on payment only, sue a co-cautioner for relief, 
147. 

cautioner requires no assignation for relief, but must communicate 
*' eases " and securities, 147. 

exceptions to rule that cautioners must communicate benefit of securi- 
ties to co-cautioner, 147. 

relief of new cautioners joining cautioners already bound, 148. 

recall ofeautumary obligations, when competent, 148. 

discharge of cautionary obligations, 148 et seq, : — 

1. Discharge to cautioners, 149. 

2. Satisfaction of the principal obligation, 149. 

3. Discharge of the principal debtor, 149. 

4. Discharge of a co-cautioner, 149. 

5. Change on obligation, 150. 

6. Change of firm to or for whom cautioners interponed, 156. 

7. Negligence of creditor, 151. 

8. Creditor giving time to debtor to implement obligation, 151. 

9. Creditor giving up funds or securities, 151. 

10. Septennial limitation, 151. 

11. Long negative prescription, 151. 
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YI. Bond of Relief, 152. 

parts of, 152. 

bond of relief, when usedi 152. 

VII. Bond of Cobbobosation, 158. 

parts of, 153. 
when used, 153. 

VIII. Bond ad Pactum Prmstajidom, 154. 

parts of, 154. 

BOTTOMRY, BOND OF, 291. 

BUYING, 

buying or selling of judicial and public offices illegal, 12. 
purchase of the subject of a depending process, 13. 

CASH-CREDIT BOND, 136 et aeq. See Bonds. 

CAUTION, BOND OF. See Bonds. 

CAUTIONER. See Bonds. 

CHARTER-PARTY, 

contents of, 293. 

CHEQUES, 

cheque defined, 114. 

presentment of cheque for payment, 114. 

revocation of banker's authority, 115. 

crossed cheques, 115. 

general and special crossings defined, 115. 

crossing by drawer or after issue, 115. 

crossing a material part of cheque, 116. 

duties of bankers as to crossed cheques, 116. 

protection to banker where cheque is crossed, 116. 

eflfect of crossing on holder, 116. 

protection to collecting banker, 116. 

dividend warrants may be crossed, 116. 

CLAUSES COMMON TO MOST DEEDS, 11 et »eq, 

COGNOSCING, 

in cases of insanity, &c., 8. 

COLLATERALS, 

intestate succession among, 260 et teq. 

collaterals in sense of Intestate Moveable Succession Act, 263. 

COLLATION, 

coUation by heir in heritage, 261. 

collation as extended by Intestate Moveable Succession Act, 264. 

COMMISSIONS, 188. See Faotobies and Commissions. 

COMPANIES ACTS, 209. 

COMPANY, 191 et teq. See Pabtnbbshif and Joint-Stock Companies. . 
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COMPENSATION, 180. 

idiAt compenBfttion is, 180. 
oompeiiBfttion requires to be pleaded, 180. 
oompenBation operates retro, and stops currency of interest, 180. 
general rules of compensation, 180. 

compensation as between company debts and debts of individual part- 
ners, 181. 

CONDITIONAL INSTITUTION, 

in legacies of moveable estate, 275 et §eq. 

CONFIRMATION OF EXECUTOR, 280 et teq. 
confirmation of executors, — what, 280. 
how an executor-nominate obtains confirmation, 280. 
appointment and confirmation of an executor-dative, 281. 
partial confirmation only allowed to executort-creditorB, 282. 
where moveable estate in England or Ireland, or both, and an active 

title is desired thereto, 282. 
eiks to inventories, 288. 
executor ad non eaoecuta, 288. 
where confirmation unnecessary or excluded, 283. 
confirmation to small estates not exceeding the gross value of £300, 

284. 

CONFUSION, 188. 

CONJUNCT OR CONFIDENT PERSONS, 

deeds by bankrupts to conjunct and confident persons, — how far 
struck at by 1621, c 18, 13. 

CONSIDERATION, 

all facts, &c., affecting the liability of any instrument to ad valorem. 

stamp duty have to be set forth, 12. 
contracts and obligations the consideration or the subject-matter of 
which is unlawful or immoral not enforceable by our Courts, 
12. 

CONTRA BONOS MORES CONTRACTS. See Contraots. 

CONTRACTS, 

OontracU illegal by ttattUe : — 

1. Contracts for evading payment of income-tax, 12. 

2. Agreement relating to the buying and selling of judicial and 

public offices, 12. 
8. Notes, &c., for money won or lent at play, 12. 

4. Purchase of the subject of a depending process, and the pactum 

de quota lUU, 13. 

5. Contracts not according to imperial weights, 13. 

6. Contracts against Liquor Acts, 13. 

7. Deeds struck at by 1621, c. 18, 13. 

8. Deeds struck at by 1696, c. 5, 14. 

OofUraete contra bonoe mores void ;~ 

1. Agreements inducive to crime, 15. 

2. Bonds for prostitution, 15. 

3. Obligations offensive to morality, &c., 16. 
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Contraeti inconnttent mth public policy void : — 

1. ContractB agaiuBt domestic relationB, 16. 

2. Unlimited restraints on natural liberty of subject, 16. 
8. Contracts against the national war policy, 17. 

COPARTNERY, 191. 

See Pabtnkbship and Joint-Stook Companies. 

COPYRIGHT, 

how assigned, 168. 

CORROBORATION, BOND OF, 158. See Bonds. 

COURTESy, 

cannot be defeated by testamentary deed, 260. 

CROSSED CHEQUES, 115. See Cheques. 

CROWN, 

takes estate of illegitimate child dying without lawful issue and 
intestate, 266. 

CURATOR, 

when consent required to minor's deed, 7. 

5«€MlN0B. 

CURATOR BONIS, 

sometimes appointed to minor, 7. 
sometimes appointed to insane, 9. 

DATIVE, EXECUTOR, 

competition for office of executor-dative, 268. 
appointment and confirmation of an executor-dative, 281. 

DATIVE, TUTOR, 4. 

DAYS OF GRACE, 

in bills, 78. See Bilus. 

DEAD'S PART, 

part of moveable estate on which a parent or spouse can test, 260. 

DECREE- ARBITRAL, 246 et teq. 

notes of proposed decree often issued, 246. 

decree-arbitral requires to be holograph or tested deed, unless followed 
by rei xTUerventus or homologation, 240, 241. 

does law require a probative award under a reference to valuators ? 
247. 

dauses of decree-arbitral, 247. 

decree-arbitral must be signed and delivered before expiry of sub- 
mission, 247. 

grounds of reduction of decree-arbitral under Articles of Regula- 
tion— (1) corruption ; (2) bribery ; (S) falsehood, 247. 

grounds of reduction at common law, 247. 

decree -arbitral will not be set aside because arbiter erred in judg- 
ment, &c., 247. 

award may be reduced quoad ewenum, and upheld quoad uUra, 248. 
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DELEGATION, 182. 

DELETIONS IN DEEDS, 

how authenticated, 33. 

DELIVERT OF DEEDS, 

deliveiy of moet deeds neoenary, 44. 

deeds in hands of granter presomed never to have been deiiTered, or 

to have been retained to him, 44. 
deed by sereral co-obligants, when held to be delivered, 44. 
poMotsion of deed by — 

1. Granter '■ agent, 44. 

2. Grantee or grantee's agent, 44. 
8. Common agent, 44. 

4. Neutral party, 45. 

time of deliveiy, 45. 

undelivered deed taken in name of a third person, 45. 

Equivalents to delivery : — 

1. Recording in public register, 46. 

2. Intimation of assignation, 46. 

3. Acting on deed, 46. 

Deeds eflfectual without delivery : — 

1. Deeds dispensing with delivery, 46. 

2. Testamentary writings, 46. 

8. Deeds by granter in favour of his wife and children, 46. 

4. Deeds in which a granter has a reserved right, 46. 

5. Deeds in implement of an antecedent obligation, 46. 

6. Bilateral deeds, 47. 

7. Discharges written on deeds, 47. 

DEPOSIT-REOEIPT, 

when failing the holder to another, does not operate as a testament- 
ary writing or donatis mortii catad, 278. 

DISCHARGE OF OBLIGATIONS, 176 et aeq. 
See ExTiNOTioN of Obligations. 

DISCUSSION, 

what, 122. 

cautioners for debt not entitled to benefit of discussion unless stipu- 
lated for, 145. 

when creditor does not require to discuss principal debtor, although 
discussion stipulated for, 145. 

DIVISION, BENEFIT OF, 145. 

DOCQUET, 

form of notarial docquet introduced by Conveyancing Act, 1874, 37. 

DONATIONS MORTIS CAUSA, 278. 



EIK TO INVENTORIES, 283. 

EQUIVALENTS TO INTIMATION OF ASSIGNATION, 164. 
See AsaiQNATiON. 



■w^ 
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ERASURES, 

how authentioftted, S3. 

ERROR, 

deed granted in error in essentialilms can be reduced, 17. 

EXGAMBION, 

real warrandice implied in excamlnons of lands, 19. 

EXECUTION OF DEEDS. See Authbntioation of Dsbdb. 

EXECUTION, REGISTERS FOR, 20, 21. 

EXECUTOR, 

appointment of, in testament, 268. 
competition for office of execator-dative, 268. 
confirmation of execntom, 280 et seg, 

EXECUTOR CREDITOR, 

partial confirmation allowed to, 282. 

EXTINCTION OF OBLIGATIONS, 
modes of extinction, 176 e< aeq, 

I. FULFILMXNT OB SfBOIFIC PeBTOBMANOB, 176. 

payment may be made to creditor or some one for him, 176. 

payment in ignorance of sequestration or arrestment, 176. 

creditor not bound to receive partial payment, 177. 

appropriation of indefinite payment, 177. 

who can make payment, 177. 

can a person paying demand an assignation of the debt ? 177. 

evidence of discharge, 178. 

disohaige of a formal document of debt, 178. 

parts of formal discharge, 178. 

exceptions to rule that -payments above £8, 6s. 8d. can be proved by 

writ or oath only, 178. 
Lord Gifford on ready-money transactions, 179. 
a special discharge with a general clause superadded, 179. 
discharge wholly general in its terms, 179. 
statutory discharge of a bankrupt, 180. 
conditional discharge, 180. 

II. ACCEFTILATION, 180. 

IIL Compensation, 180. 

what compensation is, 180. 
compensation requires to be pleaded, 180. 
compensation operates retro, and stops currency of interest, 180. 
general rules of compensation, 180. 

compensation as between company debts and debts of individual 
partners, 181. 

IV. Delboation, 182. 

V. Novation, 182. 

YI. Confusion, 183. 
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EXTINCTION OF OBLIGATIONS— €ontmu«£. 
Vn. Limitations, Convxntioval ob Statutobt, 18S. 
Statutory Limitationa : — 

1. QuinqQennial, 183. 

2. Sezonnial, 184. 
8. Septennial, 184. 
4. Yioennial, 184. 

VIII. Pbbbcbiptioks :— 

1. Triennial, 184. 

2. Quinquennial, 185. 

3. Decennial, 186. 

4. Long negative, 185. 

IX. PbRBUMID PATlCSlfT :— 

ehirograpkum apud ddtitorem repertwn praumUur »dUUum, 186. 
ehirographum wm extant pretumUur totutunif 186. 
apocha trwm annorttm, 186. 

X. IXFUBD DiSOHABOB, 186. 

XI. Tacitubnitt, 187. 

FACTOR LOCO TUTORIS, 

sometixneB appointed to pupil, 4. 

FACTORIES AND COMMISSIONS, 

factoriee are-»^l) general; (2) special; or (3) general and special, 

188. 
parts of factory, 189. 

powers requiring to be especially conferred on factors, 189. 
how factory expires, 190. 

FEAR, 

deeds granted on account of force and fear reducible, 17. 

FISC, 

when moveable bonds, with a clause of interest, moveable as regards 
fisc, 124. 

FORCE AND FEAR, 

deed impetrated by force and fear can be reduced, 17. 

FOREIGN DEEDS, 

how far privileged, 42. 

FOREIGN BILLS, 

foreign bill — what, 76. See Bills of Exchanob. 

FRAUD, 

deed impetrated by fraud can be reduced, 1 7. 



GAMING, 

notes, &C., for money won or lost by play, 12. 
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6RANTER OF DEEDS, 

any person of full age, and subject to no legal incapacity, can grant 
deeds inter vivot or mortu eausd, 1. 

Dkbps bt Married Womin, 1. 

married women having estate free from jua mariti and jus adnUnis- 
troHonu can grant deeds relating to it, 1. 

married women having estate free from the jtu mariti but not from 
the^iM administrtUionis cannot grant inter vivoa deeds relat- 
ing to it without consent of husband, 2. 

married women cannot, as a general rule, grant personal obligations 
valid against person or estate, 2. 

exceptions to the general rule, 2, 8. 

deed of ratification by married women, 4. 

effect of ratification, 4. 

testflunentary deeds of married women, 4, 260 et teq, 

Debdb on bbhalv of Pupils, 4. 

pupil cannot grant deeds inter vivoi or moriii eatud deeds, 4. 
how far tutor can grant deeds on behalf of pupil, 6, 6. 
when tutor requires consent of Court, 6. 

Dkbds bt Minors, with or without Curators, 7, 

rule, that minors having curators cannot grant inter vivoi deeds 

without their consent, 7. 
exceptions to rule, 7. 
how far minor can test, 7, 8. 

Derds on behalf of Insane Persons, 8. 

Deeds bt Persons under Interdiotion, 9. 

GUARANTEES, 

require to be in writing, 140. 

GUARDIANSHIP OF INFANTS ACT, 1886, 4, 5. 



HEIRS, 

heirs a6 intetUUo in case of moveable suoceeslon, 261. 

HOLOGRAPH WRITINGS, 89. 

what a holograph writing is, 80. 
what is holograph of a firm 1 89. 

deed written by one party and signed by him and others, 89. 
writings, holograph, of authorised agents, 89. 
adoption of writing as holograph, 89. 
proof of holograph character of deed, 89. 
is sAbsoription essential to holograph deeds T 40. 
holograph testamentary writings require subscription, 40. 
what holograph writings valid though not signed, 40. 
holograph writings, with two exceptions, do not prove their 
dates, 41. 



316 INDEX. 

HOMOLOGATION, 

deeds inyalid may be validated by homologatioii, 48. 
homologation defined, 48. 
homologation, exprees or implied, 49. 
examples of homologation, 49, 50. 
essentials of homologation : — 

1. That party alleged to have homologated was of full legal 

capacity, 50. 

2. That deed, with matters affecting it, was ftdly known to 

party, 50. 

3. That party assented directly and unequivocally, 50. 

4. That, if assent given by acts, these acts can be ascribed only 

to the approbation of deed, 50. 

effect of homologation, 51. 
HUSBAND, RIGHTS OF, 

rights of husband, how far effected by Married Women's Property 

Acts, 1877, 1881, 249, 250, 251. 
jus rclicH and courtesy cannot be defeated by testamentary deed of 

wife, 260. 

IN BE MERCATORIA WRITINGS, 88. 
privileges of, 88. 

INCAPACITATED PERSONS. See Grantkrs of DEBoa 

INCOME-TAX, 

contracts for evading payment of, illegal, 12. 

INDENTURE, CONTRACT OF. 229. 
definition of indenture, 229. 
parts of an indenture : — 

L Nabsativie Clause, 229. 

indenture signed by minor, without consent of his curator, not void 
but voidable on proof of lesion, 229. 

II. Obligation bt Apfbentiob and Cautionebs, 230. 

apprentice not bound to work outside his undertaking, 230. 

indenture not assignable by master, 230. 

indenture ends by — (1) expiry of period of service, (2) death of master 
or apprentice, (3) sequestration of master, (4) mutual 
consent, (5) facts and circumstances implying departure 
from contract, (6) seQtence of Court, 230. 

return of apprentice fee, 231. 

cautioner is bound, though indenture voidable on ground of minority 
and lesion, 231. 

III. Obligation bt Masteb to Teaoh Apprentice, 231. 

master can depute instruction to qualified workmen, 231^ 
apprentice entitled to be taught usual branches of trade, 231. 

IV. Clause of Relief in favour of Cautioners, 231. 
V. Penalty Clause for Non-Performance, 232. 

VI. Testino-Claube, 232. 
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INDORSATION, 
of billB, 89. 

See Bills op Exchange. 

INITIALS, 

Bubscription by initials, 80, 38. 

INLAND BILL, 76. 

See Bills of Exohanok. 

INSANE PERSONS, 

deeds on behalf of insane persons, 8. 
cognition of insane, 8. 

powers of guardians of insane persons, or of curators bonU on their 
estates, 9. 

INTERDICTION, 

deeds by persons under interdiction, 9. 
interdiction, judicial or voluntary, 9. 
publication of interdiction, 9. 
effect of interdiction, 9. 
how interdiction removed, 10. 

INTEREST, 

interest on bills of exchange, 80. 
interest on bonds, 125. 

INTEREST, OBJECTION OF, 

interest in deed on part of witness not, per te, sufficient to invalidate 

deed, 82. 
notary public must have no interest in deed executed by him, 86, 87. 

INTERLINEATIONS, 

interlineations in deeds, how authenticated, 88. 

INTESTATE SUCCESSION IN MOVEABLE ESTATE, 
rules of, 261. 

INTIMATION OF ASSIGNATIONS, 160 H teq, 
how made, 161. 
equivalents of intimation, 164. 
See Assignations. 

INVENTORY OF PERSONAL ESTATE, 

has to be given up by executors, 280 et aeq. 

JOINT OR JOINT AND SEVERAL OBLIGATIONS, 126 et seq. 

JOINTSTOCK COMPANIES UNDER COMPANIES ACT, 1862, AS 

AMENDED, 206 et seq. 
nimiber of members of joint-stock companies, 206. 
joint-stock company may be with or without limited liability, 207. 
points of similarity and difference between a j<nnt-stock company and 
ordinary company, 207. 

I. Constitution and Inoosfobation or Companies and Associations 
UNDBB the Companies Act, 1862, 209 et seq. 

any seven persons, associated for a lawful purpose, can form an 
incorporated oompat^y 209. 
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JOINT-STOCK COMPANIES— cofUifiuAi 

memonndum of company limited by shAret, 209. 

memorandtim of company limited by gnanuitee, 210. 

memorandum of company unlimited, 210. 

memorandum requires to be stamped, subscribed, and attested, 211. 

power of company limited by shares to alter memorandum of 

association under Companies Acts, 1862, 1867, and 1877, 

211. 
power of companies to change name, 211. 
any act outside of the memorandum is uUra vires of the directOTB and 

company, 211. 
ambiguous memorandxmi can be construed by articles, 211. 
articles, so far as inconsistent with memorandum, invalid, 211. 
articles of association, 212. 
alteration on articles of association, 218. 
registration of memorandum and articles of association, 218. 
oertificate of incorporation, 213. 
effect of certified registration, 213. 
prohibition against certain companies holding land, 218. 
prospectus to specify dates and names of parties to any contract 

made prior to issue thereof, 214. 

II. Thb Rwistib of Mkmbebs ; thb Tranbixb or Shabbs ; and thb 
Liability of Mbmbbrs of Cokfanibs Ain> Absooiation, 
2l4tet 9€q. 

register of members, 214. 
who are members of the company ? 214. 
rectification of register, 214. 
application and allotment of shares, 215. 
manner in which shares are to be issued and held, 215. 
transfer of shares, 216. 
transmission to executor, 216. 
transfer by executors, 216. 
entry of trusts on register, 217. 
liability of trustees, 217. 
liability of present and past members, 218. 
company may have directors with unlimited liability, 219. 
prohibition against carrying on business with less than seven 
members, and liability of members, 219. 

III. Manaobmbnt and Administbation of Comfavies and Absocutions, 
219 tt $eq. 

registered oflSce, 219. 

name of limited company, 219. 

register of mortgages, 220. 

borrowing by company,. 220. 

bills of company, 220. 

general meetings, 220. 

definition of special resolution, 220. 

voting, 221. 
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JOINT-STOCK COMPANIES— iJOJUmufti. 

IV. WnrDHro up of Cokpanibb and Assooiationb, 221 et §eq. 

oompanieB may be wound up : — 
(1) by the Court ; (2) Toluntarily ; or, (3) voluntarily under super- 

viflion of the Court, 221. 
circumstances under which company may be wound up by Court, 221. 
when a company is deemed unable to pay its debts, 222. 
application for winding up made by petition to either Division of 

Court of Session by creditor, kc, 222. 
commencement of winding up by Court, 223. 
disposition after the commencement of the winding up is void, 228. 
appointment of of&cial liquidator or liquidators, 228. 
powers of official liquidators, 223. 
list of contributories, 224. 
dissolution of company, 224. 

circumstances in which company may be wound up voluntarily, 224. 
commencement of voluntary winding up, 225. 
consequences of voluntary winding up of company, 225. 
dissolution of company voluntarily wound up, 226. 
power of Court to supersede voluntary winding up, 227. 
power of Court, on application, to direct winding up, subject to 

supervision, 227. 
effect of order for winding up subject to supervision, 227. 

JUDICIAL RATIFICATION, 

when and how married woman ratifies deed, 4. 
effect of ratification, 4. 

Jl/S ADMINISTRA TI0NI8, 

when not excluded, wife's deeds require husband's consent, 1. 
how far affected by Married Women's Property Acts, 1877 and 1881, 
249 et acq, 

JUS CREDIT!, 

when spouse has tkjus erediti under a marriage-oontraot, 258. 
rules for determining whether children have a jus erediti or 8pe$ 
tueee8$ionit, under a marriage-contract, 254. 

JUS MARITI, 

how far affected by Married Women's Property Acts, 1877 and 1881, 
249 et acq, 

JUS RELWTjB, 

when excluded from bonds with a clause of interest, 124. 
cannot be defeated by testamentary deed, 260. 

JUS RELICTJ, 

introduced by Married Women's Property Act, 1881, 251. 
cannot be defeated by testamentary deed, 260. 

JUSTICE OF THE PEACE, 

signs deed of ratification by wife, 4. 
can, since 1874, act as notary, 35. 
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LATENT EQUITIES, 

onerooB assignee not affected by, 167. 

LEGACIES, 

classes of, 269. 

LEOITIM, 

legUim from mother's estate introduced by Married Women's 
Property Act, 1881, 252. 

Ugitim cannot be defeated by provisionB in a postnuptial marriage- 
contract, 259. 

legitim cannot be defeated by testamentary deed, 260. 

no representation in leffUim fund, 263. 

LEX LOCI ACTUS, 

governs form of obligations regarding moveable estate, 42. 

LEX REI SITjB, 

governs form of inter vivos conveyances affecting heritable estate, 42. 

LIABILITY OF HEIRS, 

for bonds of ancestor, 121 et teq. 
for bonds of annuity, 135. 

LIMITATIONS. See Extinotion of Obligations. 

LIMITED LIABILITY. 

of joint-stock companies, 209 et seq. 

LIQUIDATORS OF JOINTSTOCK COMPANIES, 221 et teq. 

MARGINAL ADDITIONS, 
how authenticated, 33. 

MARITIME WRITS, 

I. CoNTBAcr FOB BuiLOiNG ▲ Shif, 286. 

rights of purchaser when ship appropriated by periodical payments, 
286. 
II. Cebtifioatk of Reoistbation, 

British ships, with certain exceptions, must be registered, 287. 

how certificate of registration obtained, 287. 

contents of certificate of registration, 287. 

who can own British ships, 288. 

how many owners there may be of a British ship, 288. 

III. Bill of Sale, 289. 

contents of bill of sale, 289. 

registration of transfer of ship, 289. 

transmission of shares by death, bankruptcy, &c, 290. 

unqualified owner may apply to Court for sale of ship, 290. 

IV. Mobtgaoes ovbb Ships, 

registration of mortgage, 291. 
priority of mortgages, 291. 
mortgagee has power of sale, 291. 
transfer of mortgages, 291. 



r 



• 



INDEX. 32 1 

MARITIME WRVrS—cantinved. 

transmission of interest of mortgagee by death, bankruptcy, kc, 291. 
entry of discharge of mortgage, 291. 
bonds of bottomry, 291. 
bonds of respondentia, 293. 

V. Chaetkr-Partt, 293. 

VI. Bill op Lading, 298. 

object of bill of lading, 293. 

bill of lading a negotiable instrument, 294. 

provisions of 18 and 19 Vict. c. Ill, 294. 

MARK, 

witnesses cannot sign by mark, 31. 

writings in re mercatoria can be signed by mark, 38. 

MARRIAGE-CONTRACT, 

leading object of antenuptial contract of marriage, 249. 

Married Women's Property (Scotland) Act, 1881» 249. 

Act does not affect antenuptial contracts, 249. 

contracts and certain legal rights exempted from operation of Act, 

250. 
Act as to : — 

1. Marriages after the Act, 250. 

2. Marriages before the Act, 251. 

in cases of marriages contracted before the Act, parties may come 

under its provisions by deed, 251. 
husband's consent dispensed with in certain cases, 251. 
jus relieti from wife's estate introduced by Act, 251. 
legitim from mother's estate introduced by Act, 251. 
Parts of antenuptial marriage-contract, 252 : — 

I. Narrative Clause, 252. 

11. Provisions rt Husrand in favour of Wife and Children, 252. 

wife may have, as against curators of husband — (1) preference; 

(2) ju8 crediti ; or (3) spet iuceetsionisj 253. 
children may have, as against creditors of parent — (1) preference ; 

(2) jus crediti; or (3) spes succenionii, 254. 
rules for determining whether children have a jus crediti or a tpes 

tuceessionist 254. 
vesting of provisions under a marriage-contract in favour of 

children, 256. 
power of apportionment of provisions to children, 257. 

III. Dkolarations that the Provisions to the Wife and Children 

ARE IN full of THEIR LeOAL ClaIM^, 257. 

IV. Conveyance of Wife's Property, 268. 

V. Appointment of Trustees to secure Implement of Provisions to 
Wife and Children, 258. 

VI. Registration Clause, 258. 

VII. Testing -Clause, 258. 

postnuptial contract, — when a wife has a jus crediti under a post- 
nuptial contract, 259. 

Y 
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MARRIED WOMEN. See Women. 

MARRIED WOMEN'S PROPERTY (SCOTLAND) ACT, 1881. 

proviflions of, 249 et teq. 
MASTER. See Indknturk, Contbact of. 

MINISTER, PARISH, 

can act, in his own parish, as a notaty in the execution of testaments, 
86, 37. 

MINOR, 

minors, having no curators, can grant deeds inter vivos, 7. 

rule, that minors, having curators, cannot grant inter vlrot deeds 

without their consent, 7. 
Exceptions to rule : — 

1. Reasonable provisions in a marriage-contract, 7. 

2. Deeds relating to ordinary business transactions, 7. 

3. When minors hold themselves out as majors, 7- 

4. Deeds in rem venum of minors, 7. 

how far minor can test, 7. 

debtor not bound to pay capital sum to minor on his own receipt, 8. 

restitution against deeds on the grounds of minority and lesion, 8. 

MORT(;aGE OF SHIPS, 290 et aeq. See Maritime Writs. 

NARRATIVE CLAUSE, 

contents in general case, 11. 

NEGATIVE PRESCRIPTION, 185. 

NOTARIAL EXECUTION OF DEEDS, 

essentials of, prior and subsequent to 1st October, 1874, 34 et seq. 

NOTOUR BANKRUPTCY, 

what deeds, granted by notour bankrupts, struck out by Act 1696, 
c. 5, 14. 

NOVATION, n2. 

OFFICES, 

^ sale of public offices illegal, 12. 

PARTNERSHIP, CONTRACT OF, 191 et seq. 
partnership described, 191. 
use of contract of copartnership, 191. 
parts of deed of copartneiy : — 

I. Narrative Clause, 193. 

one person cannot make a partnership, 193. 
may be constituted in the name of one person, 193. 
a person may be a partner of different companies, 193. 
whether the same persons can form separate companies, 193. 
a partnership consisting of more than ten persons for banking 
business, must be registered, 194. 
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PARTNERSHIP, CONTflACT OF— eantinvtd, 

a partnership consiBting of more than twenty persons for mercantile 

busineBSi must be registered, 194. 
can a person assign his interest in the company ? 194. 
nature and place of business, and name of company, 195. 
how company sues or is sued, 195. 

II. Period op Endukanob, 196. 

after expiry of period in contract, company may be continued as a 

partnership-at-will, 196. 
death of partner operates dissolution of the partnership, unless there 

is an express or implied provision to the contrary, 196. 
dissolution by mutual consent, or by the renunciation of a partner 

with consent of the Court, 196. 
renunciation where no period is fixed, 196. 
sequestration of a partner, or granting a trust-deed for creditors 

by a partner, operates a dissolution, 196. 
insanity, insolvency, or bankruptcy of a partner good ground for 

dissolution, 196. 
does the marriage of a female partner dissolve a company ? 197. 

III. Capital Stock, 197. 

shares of partners held to be equal in absence of contrary evi- 
dence, 197. 

unincorporated company cannot hold ioeio nomine land, but can 
hold leasehold property, 197. 

Act 1696, c. 25, does not apply when partnership alleged, 198. 

interest of partner in company's property is moveable, 198. 

IV. Shabes op Pbopit and Loss, 198. 

in absence of contrary evidence, partners are entitled to profits, and 
are liable for losses according to their interest in stock, 198. 

participation in profits an essential element in partnership ; but such 
participation not an absolute presumption of partnership, 198. 

Provisions of 28 and 29 Vict, a 86, 199. 

1. Lender not a partner by advancing money on a written contract 

•for share of profits, 199. 

2. Remuneration of agents, &c., by profits not to make them 

partners, 200. 

3. Certain annuitants not to be deemed partners, 200. 

4. Receipt of profits, &c., not to make seller of goodwill a partner, 

200. 

5. In case of bankruptcy, &c., lender, Ac., not to rank with 

other creditors, 200. 

inter aocios, a partner may not be liable for losses, 200. 

V. SUBSOBIPTION OP COMPANT FiBM, 201. 

each partner is prapotituB negotiU 80ciet€Ui8i 201. 

VI. Pabtnxbs to give Time to Business, 201. 

apart from agreement, partner is not entitled to remuneration for 
services, 201. 
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PARTNERSHIP, CONTRACT OF— wmrmii^d. 

partner bound to oommanicate any benefits to company, 202. 
VII. Books to bx regulablt Kept and Balanced, 202. 

VIIL Sums to bb Drawn out bt the Partners, 202. 

IX. Shark of Deceased, Bankrupt, or Insolvent Partner to vest 
IN Copartners, 202. 

unless so stipulated, share of deceased, bankrupt, or insolvent partner 
does not vest in copartners, but in his representatives and 
creditor!, 202. 

X. REPRBSENTATiyBS AND CREDITOES OF DECEASED, BANKRUPT, OR IN- 
SOLVENT Partner, to be paid oot, 203. 

XI. Copartnership to continue till dissolved, 203. 

after expiry of period in contract, the company may be carried on as 
a partnership-at-will, 203. 

XIL Dissolution and Winding up of the Copartnership, 203. 

after dissolution, company subsists till wound up, 204. 

surviving partners conduct winding up, 204. 

when a judicial factor appointed to wind up company, 204. 

dissolution does not discharge partners of their responsibility for 

prior acts, 205. 
how dissolution notified, 205. 
bow partnership property disposed of on dissolution, 206. 

XIII. Nomination of Arbiters to settle Disputes, 206. 

XrV. Penalty Clause, 206. 

effect of penalty clause, 206. 

XV. Consent to Registration, 206. 

XVI. Testino-Clause, 206. 

PACTUM I)E QUOTA LITIS, 13. 

PATENTS, 

assignation of patents, 168. 

PAYMENT. See Extinction of Obligation. 

PENALTY CLAUSE IN DEED, 
effect of, 206. 

PERSONAL BOND. Sec Bonds. 

POSTNUPTIAL MARRIAGE-CONTRACTS, 

circumstances which must concur to give a wife KJus crediti under a 

postnuptial contract, 259. 
Ugitim cannot be defeated by postnuptial marriage-contract, 259. 

PREFERENCE, 

when wife has a preference over husband's creditors in virtue of 

provisions of a marriage-contract, 253. 
how children con have such preference under a marriage-contract, 254. 

PRESCRIPTIONS, 184. 

PRESERVATION, REGISTERS FOR, 19 et $eq. 
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PRIVILEGED WKITINGS, 38 tt seq. 

1. Writings in re mercatoriaf 38. 

2. Holograph writings, 39. 

3. Testamentary writings, 41. 

4. Foreign deeds, 42. 

PROMISSORY NOTES, 112 et seq, 

definition of promissory note, 112. 

promissory note may contain a pledge of collateral security, 112.' 
promissory notes either inland or foreign, 112. 
joint and several note, 113. 
note payable on demand, 113. 
presentment of note for payment, 113. 
liability of maker, 113. 

provisions of Bills of Exchange Act, which do and which do not 
apply to promissory notes, 114. 

PROROGATION OF SUBMISSION, 245. 

PROTEST OF BILL. See Bills of Exchange. 

PUPIL, 

deeds on behalf of pupils, 4. 

pupil cannot grant deeds inter mvo8 or martii causd, 4. 

Guardianship of Infants Act, 4. 

tutors can perform ordinary acts of administration, and grant deeds 

connected therewith, 6. 
tutors require consent of Court to sell or burden heritage, or grant 

lease extending beyond period of office, 6. 
tutors, like curators, cannot be auctores in rem sluinif 6. 
tutors, by voluntary act, cannot change succession to wards' 

estates, 6. 

QUADRIENNIUM UTILE, ^. 



RATIFICATION, JUDICIAL, 

deed of ratification by married women, 4. 
how executed, 4. 
effect of ratification, 4. 

RE MERCATORIA, 

writings in re mcrcatoria, 38. 

RECORDS FOR PRESERVATION, OB por Pebskrvation and Execu- 
tion, 19 et seq. 

REGISTRATION CLAUSE, 

form of registration clause for preservation, or for preservation and 

execution, 19. 
effect of clause, 20. 

REGISTRATION OF JOINT-STOCK COMPANIES, 213. 
REGISTRY OF SHIPS, 287. See Mabitimb Writs, 
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REI TNTERVENTUS, 

rei interventut defined, 49. 

rei inter ventus cures objectiong, patent or latent, to a deed, 51. 

Essentials of rei interventus : — 

1. Deeds shew contensus in idem plaeitnm, 51. 

2. Acts constituting m interventu$t referable to the deed, and not 

too remote, 51. 

3. Party pleading it is placed in circumstances by which he would 

suffer if the deed was not implemented, 52. 

4. Obligor knew of obligee's acts, 52. 

RELIEF, BOND OF, 152. See Bonds. 

RESPONDENTIA, BOND OF, 293. 

RESTITUTION AGAINST DEEDS ON GROUND OF MINORITY 
AND LESION, 8. 

RETROCESSION, 174. 

old and new forms, 174. 
require intimation, 175. 

RIGHT OF ADMINISTRATION, 

when not excluded wife's deed requires her husband's consent, 1. 
how affected by Married Women's Property Act9, 1877 and 1881, 
249 et 9eq. 

SEALING, 

sealing of deeds fell into disuetude after 1584, c. 4, 26. 

SEXENNIAL PRESCRIPTION, 106, 184. 

SHIP. See Mabitimb Writs. 

SPES SUCCESSIONJS, 

when wife has spes 8tu:cetsionis under marriage-contract, 253. 
when children have apet succcmonia under marriage -contract, 254. 

STAMPING OF DEEDS, 

conveyancer has to determine whether a stamp is necessary to a deed, 
53. 

the Stamp Act, 1870, regulating Act as to stamps, 53. 

facts affecting ad valorem duty to be set forth in deed, 53. 

unstamped or understamped deed invalid, except in criminal pro- 
ceedings, or to prove facts collateral to its purpose 52. 

conditions and agreements as to stamp duty void, 54. 

appropriated stamps, 54. 

stamp duties of one penny which may be denoted by adhesive stamps 
not appropriated may be denoted by penny postage stamps, 
54. 

unless provided to the contrary, the Stamp Acts require duties to be 
denoted by impressed stamps, 54. 

certain cases in which adhesive stamps may be used, 55. 

rules with regard to stamping of deeds, 55. 

deeds which do not require to be stamped, 56. 
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STAMPING OF DEEDS— ctmtmued. 
adjudication of stamp duties, 57. 
after-stamping of deeds, 59. 
stamp duties applicable to more common deeds, 62 et seq. 

SUBMISSIONS, 

what a submission is, 232. 

submissions of three kinds — (1) general ; (2) special ; (3) general and 

special, 233. 
a separate deed of submission not necessary to the constitution of a 

reference, 233. 
form of general submission, 234. 
parts of submission : — 

I. Narrativk Clause, 234. 

parties submitting, 234. 

married women, 235. 

tutor, 236. 

minor with curators, 236. 

factor loeo tutoris and curator bonis, 236. 

trustees, gratuitous, and on sequestrated estates, 236. 

partoer of a company, 236. 

mandatory, 236. 

II. Submitting Clause, 287. 

contents of clause, 237. 

when an arbiter zeqaires to be named in a submission, 1237. 

exception to rule that arbiters must be named in — (1) agree- 
ment to fix the price of a thing sold, &c, and (2) certain 
statutory submissions, 238, 239. 

arbiter ought to have interest in submission, 239. 

when interest in arbiter does not invalidate award, 239, 240. 

at common law arbiters have no power to name an overs- 
man, 240. 

oversman must be intelligent choice of arbiters having 
power to nominate, 241. 

devolution on oversman, 241. 

arbiters and oversmen, after acceptance, must act, 241. 

III. POWSB TO ABBITEBS AND OVEBSHEN TO RECEIVE THE CLAIMS 

OF PaBTIBS, TO TAKE ALL MANNER OF PBOBATION, AND 
TO Heab Pabties, 241. 

arbiters and oversmen must deal fairly with both partieE<, 

241. 
can use a large discretion in allowing proof, 241. 
arbiter, a skilled man, can conduct inquiries as he deems 

best, 241. 
when arbiter not in a position to take evidence, 241. 

IV. POWEB TO AbBITERS AND GVXBSMAN TO DeCEBN, WITH EX- 

PENSES, 242. 

arbiters not entitled to a fee at common law, 242. 
judicial referee entitled to a fee, 243. 
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SUBMISSIONS -continued. 

V. POWKB OF AbBITIBS AND OVERSMEN TO ISSUE AWABDS, 

Interim ob Final ; Endurance of Submission ; Powee 
OF Prorogation ; Penalty fob Non-Pebfobmance, 243. 

can interim awards be issued without power ? 243. 

period of endurance under submission in ordinary form, 243. 

ancillaxy submission subsists as long as contract, 244. 

period of submission may be definite, 244. 

period of submission not blank and not limited as to time, 
244. 

a submission (not ancillary, and not judicial) falls by death 
of party, 244. 

case of trustees dying after entering into a reference, 245. 

power of prorogation, 245. 

arbiters require power to prorogate, 245. 

when arbiters have power, oversman has it, 245. 

minute of prorogation, — does not require to be tested or 
holograph, 245. 

prorogation may be executed from time to time, 245. 

parties may prorogate in express terms or by facts and cir- 
cumstances, 245. 

arbiters cannot impose a penalty without power, 245. 

VI. Declaration that Death or Bankruptcy of Partus 

SHALL NOT MAKE SUBMISSION FaLL, 246. 

this clause prevents death of party making submission fall, 

246. 
bankruptcy of party, however, does not make submission 

fall, if notice given to his trustee, 246. 

Vll. AgBEEMENT THAT ALL PROBATION TAKEN BY AEBITEBS SHALL 
NOT BE HELD AS A LeGAL PBOBATION, 246. 

VIII. Clause of Consent to Registbation, 

parties consent to registration of decree-arbitral, for preser- 
vation and execution, 246. 
such consent may be given in a separate writing, 246. 

IX. Testing-Clause, 246. 
decrees-arbitral, 246 et scq. 

SUMMARY DILIGENCE, 

on deeds containing a clause consenting to registration for execution, 

20. 
deeds which can be recorded for execution without clause of consent, • 

20. 
on bills of exchange, 109. 

TACITURNITY, 187. 

TEROE, 

cannot be defeated by testamentary writing, 260. 
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TESTAMENT-TESTAMENTAR OR DATIVE, 281. 

TESTAMENTARY DEEDS RELATING TO MOVEABLE ESTATE, 
how they can be executed for persons unable to write, 41. 
authentication of wills made out of or in the United Kingdom by 

British subject, 41. 
adoption of informal writings by will, 42. 
who can test, 260. 

how far a parent can test effectually, 260. 
" dead's part," 260. 

a pupil cannot test ; a minor can on moveable estate, 261. 
lines of succession, 261. 

rule — ^moveable estate descends to next-of-kin, 261. 
collation by heir in heritage, 261. 
provisions of Intestate Moveable Succession Act : — 

1. The issue of a predeceasing next-of-kin come in place of the 

parent in the succession to an intestate, 262. 
Act only applies where some of the next-of-kin have predeceased 

and left issue, 263. 
Collaterals in the sense of the Act, 268. 

2. Issue of predeceasing heir succeeding to the intestate's heritage 

may collate, but other issue not excluded by his not collating 
from claiming out of moveable estate difference between 
value of heritage and share their parent would have taken on 
collation, 264. 

3. Father to succeed to one-half when no issue, 265. 

4. Where father has predeceased and there is no issue, mother 

succeeds to extent of one-third, 265. , 

5. Brothers and sisters uterine and their descendants succeed to 

one-half if father, mother, brothers and sisters-german, and 
consanguinean, and their descendants are dead, 265. 

illegitimate children in a question of succession, 266. 
parts and form of a testament of moveable estates, 266, 267. 
Parts:— 

I. Nabbatiye OB Indentubb Clause, 268. 

II. DispoBiriYE Cladsk, 268. 

III. Appointment op an Executor. 

when executor receives no instructions as to division of estate, 268. 
competition for the office of executor-dative, 268. 

IV. Payment of Legacies. 

Classes of legacies : — 

1. Universal or residuary legacy, ^69. 

2. General legacy, 269. 

3. Special legacy, 269. 

4. Demonstrative legacy, 269. 

5. Legatum liberationis, 269. 

6. Legatum rci aliena, 269. 

rights of special legatee, 269. 
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TESTAMENTARY DEEDS -continued, 
ademption of special legacieB, 270. 
verbal legacy, how far good, 270. 
vesting of legacies, 270. 
clause declaring period of vesting, 270. 
Rules of vesting : — 

1. Intention of testator, 270. 

2. Presumption for vesting a marte tegtatoris, 271. 

3. Liferent to one, fee to another, 271. 

4. Condition personal to the granter attached to legacy, 271. 

5. Legacy payable at diet certus or dies incertus, 271. 
t). Words of survivorship, 271. 

7. Destination-over of fee, 272. 

S. Fee vested, subject to defeasance, 273. 

9. Non-exercise of discretionary power by trustees, 275. 

conditional institution and substitution in legacies, 275. 
J as accrescendi in joint legacies, 277. 
donations mortis causdj 278. 

V. Reservation op Liferent by Testator, 280. 
VI. Clause Dispensing with Deli vert, 280. 

VII. Consent to Registration, 280. 

VIII. Testinq-Cladbe, 280. 

confirmation of executors, 280. 

how an executor-nominate obtains confirmation, 280. 

appointment and confirmation of an executor-dative, 281. 

partial oonfirmation allowed only to executors-creditors, 282. 

when deceased has moveable estate in England or Ireland, or both, 

and an active title is desired thereto, 282. 
eiks to inventories, 283. 
executor ad non executa, 283. 
where confirmation unnecessary or excluded, 283. 
confirmation to small estates not exceeding the gross value of £300, 

284. 

TESTING-CLAUSE, 
form in use, 21. 

deeds dated after 1st October, 1874, do not require to state writer or 
printer or number of pages, or names and designations of 
witnesses in the body or testing-clause of deed, 22. 

TRANSLATIONS, 

new and old forms, 174. 
require intimation, 174. 

TRIENNIAL PRESCRIPTION, 184. 

TUTOR, 

tutors can perform ordinary acts of administration, and grant deeds m 

connected therewith, 5. I 
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TUTOR— contmuerf. 

tutors require consent of Court to burden or sell heritage, or grant 

lease of it extending beyond period of office, 6. 
tutor can be auctor in rem atuiM, 6. 
tutor cannot change sucoession of pupil's estate, 6, 7. 

UNLAWFUL CONTRACTS. See Contracts. 

VESTING. See Testamentabt Writings. 

friTIATIONS, 

how authenticated in deeds, 33. 



WARRANDICE, 

warrandice clause, 17. 
what warrandice is, 17. 

warrandice of two classes — (1) personal, and (2) real, 18. 
personal warrandice of three kinds : — 
a. Simple warrandice, 18. 

When simple warrandice implied, 18. 
h. Warrandice from fact and deed, 18. 

Effect of warrandice in assignation of debts, 18. 
When warrandice from fact and deed implied, 18. 
c. Absolute warrandice, 18. 
When implied, 19. 
real warrandice — (1) express, or (2) implied, 19. 

WITNESS, INSTRUMENTARY. See Autbentioation op Deeds 

WOMEN, 

married women, having estate free from the jus mariti taidjus admin- 

istrationiSf can grant deeds relating to it without consent of 

their husbands, 1. 
married women, having estate free from the jus mariti but not ihejus 

administrationiSf cannot grant inter vivos deeds relating to it 

without consent of their husbands, 1. 
married women cannot, as a general rule, grant personal obligations 

valid against their persons or estate, 2. 
exceptions to this general rule : — 

1. When wife judicially separated from her husband, 2. 

2. When wife living separate, and obligation for necessaries, 2. 

3. When wife carries on business, or invests her money in trade, 2. 

4. When obligation homologated by wife after dissolution of mar- 

riage, 3. 

5. When obligation in rem versum of wife, 3. 

6. When husband abri>ad, and obligation for necessaries for herself 

and family, 3. 

7. When husband is an outlaw, 3. 
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WOMEN— con^iiiMrrf. 

8. When husband imprisoned for a period of years, 8. 

9. When married woman indacea a contract by holding out that 

she ia not married, 3. 
10. When obligation ad fctctum pra9tandumf 8. 

deed of ratification by married women, — when used and effect, 4. 
testamentary deeds by married wom^n, 4, 260. 
when mother tutor of pupil-child, 4, 5. 

WRITER OF DEEDS. See Authentication op Deeds. 
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